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MR, WEITZ: Your Honor, may I read the state- 
ment in the sentence with the form agreed to? 


THE COURT: Yes. 


MR. WEITZ: This is dated October YT, 3871 <— 


To the commanding officer, HPB, from Patrol- 
man Eric R. Hilbig, SH1131. 
Q SH stand for shield? 
Shield. 
MR. WEITZ: Subject, shooting at Coliseum. 
The writer was working a 1600, 2409 tcur of 
duty on September 29, 1972, 


THE COURT: Wait a second, 


You both better come up here again. Something 


occurred to me, 

(The following takes place at side bar and 
out of the presence of the jury: ) 

THE COURT: You talk of this as an admission, 
but on the other hand it is not an admission on 
the first claim because the first claim doesn't 
lie against the County of Nassau. It would only 
be an admission on the second and third clains. 

MR, WEITZ: All right. I understand that. 


MR. GARDNER: When you say admission, your 
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Honor, I don't follow your Honor's thought process 
on admission. It's certainly not an admission on 
the part of this defendant. 

THE COURT: It's an admission on the County 
of Nassau, 

MR. GARDNER: I don't see any admission made 
in there. 

THE COURT: I would prefer you wait on read- 
ing this. I realize the timeliness of it, but I 
want to give it some thought. You can always read 
it if we decide it's readable or not on summation. 
But I am rather troubled to read it as an admission, 

MR. WEITZ: fY have no objection to waiting. 
I would merely ask that there be an instruction 
that I am going to withhold reading it. 

THE COURT: Yes, at thie time, 

MR. WEITZ: All right. 

(The following takes place in open court and 
in the presence of the jury: ) 

THE COURT: Ladies and gentlemen, there is a 
rather complex legal question involved here and I 
want to give it some thought before the document 


is read so I asked counsel to withhold reading the 


statement to you at this time, And plaintiff's 
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counsel has agreed to do so and it way be read to 
you later, if possible, but at least for the moment 
it will not be read. 


MR. WEITZ: Shall I proceed from that point 


THE COURT: 
BY MR. WEITZ: 

Q Now, Officer, you did have occasion at the 
scene to speak to other police officers, did you not? 
A I did, sir. 

Q How long did you remain at the scene of the 
shooting, sir? 

A A few minutes, 

Q And when you say a few minutes, you mean more 
than ten or less than ten? 

A I would say less than ten. 

i) Less than ten. 

Is that more than five minutes or less than 
five minuter? 


A I would put it at approximately five minutes. 


Q And then where did you go from the scene of 


the shooting? 
A I wad transported to the hospital. 


Q A hospital of some sort? 
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Yes, the County Medical Center, 

Q That’s just down the road a piece, isn't it? 

Down the road a piece, yes. 

Q About how long would it take to get there, 
Officer? 

A Depending on traffic, three to five minutes. 

Q All right. 

Were you seen immediately at the hospital, 
Officer? 
A Was I seen inmediately? 

Q Yes, 

By whom, sir? 

Q By anybody. 

Yes, sir, 

Q So it would be correct to say within approxi- 

mately ten to fifteen minutes of this occurrence you 
were at the Nassau County Medical Center being seen 
and treated by medical personnel, whatever status they 
are? 
A I was at the scene or at the hospital and I was 
seen. But whether the treatment started that quickly, 
I couldn't say. 

Q But you were seen within ten or fifteen mi- 


nutes? 
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A Yes. I arrived. I am sure I was observed. 
Q All right. 
And -~ 
MR, WEITZ: Just a couple of minutes longer, 
your Honor, and I may be near the finish of the 
witness. 

Q And, Officer, did you ever make a written 
report as to the event of the night of September 29th, 
1974? 

A No, sir, not that I can recall, 

Q And, Officer, would you tell us, did anyone 
other than the Assistant District Attorney, did anyone 
every question you about the event of that evening? 

A Yes, sir. 

Q And was there a stenographer present at any 
such time? 

A No, sir, I don't believe so. 

Q And were they police officials who questioned 
you about that? 

A Yes, sir, they were, 

Qs And, of course, you testified at this Examina- 
tion Before Trial that I read to you from? 
A Yes. 


Q I am sorry, I don't think -— yes, I did read 
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to you today. 


A Yes, sir. 


MR, WEITZ: Thank you, 


I don't have anything else, your Honor. 


CROSS-EXAMINATION 


BY MR. GARDNER: 


Q 


Sergeant Sehlmeyer, you're married, sir? 


MR, WEITZ: Objection. 


Yes, sir, I am, 


MR. WEITZ: I am sorry I didn't rise, Judge, 


but I did have an objection. 


Q 


THE COURT: You are overruled. 

You were married on September 29th, 1972? 
I was, 

Do you have children? 

MR. WEITZ: Objection, your Honc 

sir, 

THE COURT: Overruled. 


How many? 


Three. 


Q 


Kindly tell us what their respective ages 


and respective sexes are. 


A My oldest boy is fifteen years. My daughter is 


twelve and my younger son is nine, 
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Q Now, during the course of this litigation 
you were examined at an Examination Before Trial on 
January the 23rd, 1975, Is that correct? 

A Yes, sir. 

Q And the lawyers from the plaintiff's office, 
Mr, Weitz" office, they asked you questions under oath 
on January 23, °75, correct? 

A Yes, sir. 

Q And it was reduced to a transcript which was 
read here by Mr. Weitz and some of which was read to 
you and it’s called an Examination Before Trial, right? 
A That‘s correct, sir. 

Q And you reviewed it and looked at it before 
you took the stand and testified as you did in response 
to the specific questions that Mr. Weitz chose to ask 
you today, right? 

A That's correct, sir. 
Q In addition to that, the day after the occur- 


ence -- no, two days after, on October 2nd, 1972, did 


you answer specific questions that were asked you by 


the Assistant District Attorney, Frank P, Dillon? 
A Yes, sir. 
Q And was that reduced to a transcript to in- 


dicate what you said in response to the District At- 
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torney's questions on October 2nd, '72, two days after 
the event? 

A Yes, sir. 

Q Did you ever <-- did I ever or did anyone ever 
give you a copy of the trenscript of the questions and 
answers that you gave to the District Attorney on October 
2nd, ‘72, prior to your testifying in response to Mr. 
Weitz’ specific question? 

A No, sir. 

Oo I believe you told us before that the only 
thing you used 9. refresh your recollection was the 
testimony you gave in response to his questions by his 
lawyer from his office in January of '75, right? 

A Thet is correct, sir. 

Q And from the District Attorney's transcript, 
Mr. Weitz asked you several questions from page 14, 

Do you recall that? 


A I know he asked me questions, I don't know if 


they came from page 14. 


MR. GARDNER! Now, if your Honor please, I 
au going to read this jury questions and answers 
that were given to this witness, questions asked 
by the Assistant District Attorney and given by 


this witness at a question and answer session on 
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the 2nd of October, 1972. 
MR. WEITZ: Are you going to read them all? 


MR. GARDNER: Yes, I will read them all. 


MR. WEITZ: If your Honor please, may Y be 


permitted to object to form, as to the form of 
some of these questions? 

THE COURT: Perhaps you two would be good 
enough to furnish me -~ do me the courtesy of 
furnishing me with a copy so I can follow and rule. 

MR. WEITZ: The one I subpoenaed, your Honor, 

MR. GARDNER: If Mr. Weitz does not have an 
additional copy, I would be pleased to wait. 

MR. WEITZ: I have a photocopy, your Honor. 

MR. GARDNER: Page one is the title of the 
caption, In the Matter of a 4154/72, 

And the transcript starts in question and 
answer form on page two, 

Sergeant Robert H. Sehlmeyer -- 

MR. WEITZ: If your Honor pleases, I will ob- 
ject to the first question as not being a question, 
It's a statement. 

MR. GARDNER: It's my posture, if your Honor 
please, on behalf of my client, that Mr. Weitz saw 


fit to ask one series of questions on page 14 -- 
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THE COURT: I understand, 

MR. GARDWER: And he has opened the door and 
I intend to walk through it. And I want to read 
to the jury the entire transcript of the sergeant's 
answers on October 2nd, 72. 

THE COURT: All right. 

It's not that long, if the jury wili bear 
with me, and let me scan through it and I will 
then be able to rule on objections. 

MR. WEITZ: Your Honor, I have objected to 
the reading of anything that doesn't relate to 
the material on page 14. I have objected to 
things that do not relate to the material. 

THE COURT: The only quer* on I have, the 
first question may not be n .. ary, but it does 
state who was there. 

MR, WEITZ: It's also stated on the first 
page of the transcript. The outside cover states 
who was there. And I don't have any dispute who 
was there, 

THE COURT: Why do you object to the first 
question? 

MR, WEITZ: Because this is «11 window dress- 


ing, your Honor, That's the way I feel about it 
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and I don't think it's relevant. I would object 
even as to certain similar questions on page 3, 

the middle of the page, the words appear as the 

question starting, "Now, Sergeant". 

THE “OURT: Yes. 

MR, WEITZ: And the last question on that 
page for the same “eason, 

And thereafter only a few questions which I 
think are leading and suggestive as to the form 
of these questions, 

I think if you want to do thiw at side bar 
I can go question by question as to whether I have 
an objection or not and then we may have one con- 
tinuous reading; whatever the Court suggests. 

THE COURT: Step up here for a minute. 

(The following takes place at side bar out 
of the hearing of the jury:) 

THE COURT: Technically I have your position, 
Mr. Weitz, v.ich is very simple. You say you 
shouldn't read the question of his rights. 

Mr. Gardner didn't raise the question of the 
testimony before the Grand Jury in the Grand Jury 
investigation and bring out all of the facts with 


respect to the Grand Jury hearing. It was brought 
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out by you, 

MR, WEITZ: This is not the Grand Jury hearing. 

THE COURT: I understand, but this is pre- 
paratory to taking the case to the Grand Jury. And 
the case was taken to the Grand Jury. 

Now, you allege in here in this complaint, 
and certainly paragraphs one and five, at least 
five is relevant, I think, if at all, that he has 
actually done this with malice, arbitrarily, reck- 
less and willful abandon, 

Now, I would have to go back and recheck this, 
the criminal violation of the Civil Rights Law. 

But I don't think it's that auch different than 
what you have alleged here in the civil case, Nor 
aw I fully cognizant in my present state of mind 
as to the distinction as to what is required other 
than proof beyond a reasonable doubt in a criminal 
case than what is required in a civil case for a 
violation of civil rights. 

As I understand it, they are essentially the 
same, except for the quantus of proof. And so 
when yo: talk about ma lice and you talk without 
justification and arbitrarily, you are talking 


about a willfulness, 
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MR, WEITZ: We are talking in the disjunctive, 
your Honor, 

THE COURT: I know, You are talking about 
a willfulness and it may apply to both. 

Now, if a man comes in and he is questioned 
immediately after or shortly after the event and 
he waives 211 his rights and waives all his rights 
to have a lawyer, isn't that some evidence as to 
whether or not this was willfully done? 

MR. WEITZ: Judge, I read the questioning. 

I will state for the record whatever it might seen, 
that I have never seen such a filagrart straight~- 
omit ccddling and whitewash of the witness. By 
waking statements of some of these questions, 
didn't you tell me, when it was never even said 

in the transcript, I think this District Attorney 
should have been sanctioned and I think it's dis- 
graceful whai he did. And it's not only this wit- 
ness, it was other witnesses also, 

So when you're making a suggestion or drawing 
@ conclusion, your Honor, of course you have not 
read the entire testimony or all of it. 

THE COURT: I haven't read any of it. 


MR. WEITZ: When you think and when you draw 
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the conclusion -- and this is what I am trying to 
avoid -- that hers is a man who is waiving his 
rights, what I say, Judge, this is a setup. And 
by waiving his rights, I may gay it's of no rele- 
vance, And since it does carry some weight in the 
Court's mind, it way carry weight in the jury's 
mind, And it's extremely collateral and extraneous 
to the issues, And it certainly is not in explana- 
tion of that which I read as to where his hand was 
at the time the gun came out of the holster. 

MISS BILLAVER: I believe 801D (1) covers the 
situation in that I believe Mr, Weitz sought to or 
implied that much of the witness’ recent statements 
were recent fabrications. 

THE COURT: It doesn't cover the rights ques- 
tion, which is what is troubling me. I am not 
troubled by the first question as to who was there. 
If there is any pert of thie thing the record is 
entitled tc know who was present at the time of 
the quas*foning. But the rights question bothers 
me. I think you can go either way on it. 

MR. GARDNER: Your Honor, my posture, if your 
Honor pleases, it was Mr. Weits who askec of Sergeant 


Fehn what was the purpose of the investigation. 
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And he said the purpose was to send a team over to 
the Grand Jury. 

And I think it's essential on that aspect since 
he opened it, I didn’t, to follow up what this man's 
posture was and in terms cf waiving immunity, if 
that’s what he did, and further, what the status 
of his mind was, whether what he did was a delib- 
erate malicious and intentional act. 

THE COURT: What do we get out of this? There 
is some proof coming here that the Grand Jury re- 
turned a no true bill. 

MR. GARDNER: I will ask him that. 

THE COURT: Did he appear before the Grand 
Jury? 

MR. GARDNER: I have no idea. 

THE COURT: Well, you must know. 

MR. GARDNER: I don't, your Honor. 

MR. WEITZ: I might remind the Court, we were 
at a point in this case where the Grand Jury minutes 
were directed -- 

THE COURT: I have part of then. 

MR. WEITZ: Yes, but you apparently don't have 
anything which may relate to this which is a strange 


sort of thing. 
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THE COURT: Do you know whether he appeared? 

MR. GARDNER: I don't have the slightest 
notion, Judge. 

THE COURT: Does anybody? 

MR. GARDNER: I can ask hin. 

Why don't we do this, Judge: Let's hold this 
off and we can resolve it overnight and come back 
with our =-- 

MR. WEITZ: I think you way want to ask him 
out of the presence of the jury, just as an aid 
to ruling as to whether he appeared before the 
Grand Jury. 

THE COURT: Let's skirt the issue at the 
moment. 

MR, WEITZ: Surely. 

(The following takes place in open court and 
in the presence of the jury: ) 

THE COURT: Ladies and gentlemen, again I 
think I can say with some certainty that portions 
of this statement will be read to you. But at the 
moment there are portions that I think we have to 
do a little legal research on before the entire 
thing is read to you. And rather than read it to 


you piecemeal, the attorneys have agreed to hold 


Sehlmeyer-Cross 5 03 

off and pursue another line of questioning. 

MR. GARDNER: And we will return to it at 
another time once we have resolved this issue, 
your Honor. 

BY MR. GARDNER: 

Q Sergeant, on the 29th of September, 1972, 
you were on duty as a police officer in Nassau County. 
Is that right? 

A Yes, sir, I was. 

Q And during the time, at the tine you went on 
to work that day, approxisately three o'clock, was it? 
A My tour of duty started at three, but we report 
a little earlier than that, sir. 

Q From that time, the time you reported until 
the time you ultimately found yourself in the hospital 
following an incident that occurred, you were in the 
performance of your police duties, were you not? 

A I was, sir. 
Q And as a police officer in Nassau County, 


along with the other officers in Nassau County, you are 


required to have certain equipment called standard 


equipment? 
A Yes, sir, 


Q By the way, does Nassau County or the citizens 
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of the County buy or pay for the equipment of a police 
officer or is a pelice officer required to buy it hin- 
self? 

A A police officer is required to buy it himself. 

Q But is it purchased through the Department? 

It is purchased through the Department, yes. 

Q So you and every other officer has to pay for 
whatever the cost of the equipment is. Is that right? 
A Yes, sir. 

Q And whether you have or don't have the equip- 
ment, that's a decision made by tie Departsent? 

A Yes, sir. 

Q And the equipment that you told us about, 
everything you had on there that evening, that was 
regulation equipment that you were required to carry. 
Is that right? 

A Yes, sir, 


Q Now, the events of that evening, Officer, 


they didn‘t happen in little frames of time, did they? 


A No, sir. 

Q What occurred to you, were it not, were events 
as in the normal course of life that were flowing, 
minute to minute? Isn't that so? 


A That's correct, sir. 
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Q Now, that evening when you arrived at the 
Coliseum, can you give us an approximation as to how 
many cars were parked in the complex that surrounded 

-— the parking complex that surrounded the Coliseum 
itself, approximately? 
A I would have to say thousands, 

Q And were these cars parked in rows so that 
there would be two cars, one in front of another, and 
then an aisle and then another set of cars and then 
another two set of cars and then another two set of 
curs? 

A They probably would be parked face to face, two 
to a row and then an aisle and then two more rows of 
cars facing each other. 

Q So we have some idea physically what it looked 
like, if somebody were walking along the row of cars 
there would be to one's left a row of cars, and behind 
that « row of cars, and to one's right a row of cars, 
and to one's right another row of cars. Is that right? 
A That's right, sir, 

Q So that there would be two cars front to back, 
an aisle, and two cars front to back in each aisle. Is 
‘that correct? 
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Q And how long were these aisles, approximately? 

A couple of thousand feet. 

MR 20OCOEITZ: May I have that answer read back? 
La. GARDNER: A couple of thousand feet. 

MR. WEITZ: <A couple, two thousand? 

MR. GARDNER: A couple. 

Q And there being thousands of automobiles sur- 
rounding the Coliseum, were there a lot of people when 
you arrived? 

A There were, I assume, a large number inside the 
Coliseus, 

Q And was the concert in progress, this rock 
concert in progress when you arrived? 
A Yes. 

Q Could you hear the noise? 

Yes, sir, I could hear the noise, 

Q Music? 

Music. 

Q Do you know how long that concert had been 
going on, that rock concert had been going on when you 
arrived? 

A I believe it started in the vicinity of eight 
o'clock, sir. 


Q And you arrived at approximately when? 
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Eleven. 

Q And at that time were there people milling 
around the outside of the Coliseum? 

A Yes, sir. 

Q Do you know if any were trying to get in even 
at that late hour? 

A I didn’t pay any attention to that, sir. 

Q Now, in addition to your obligations as a 
sergeant of the Highway Patrol at that time, in addition 
to your duties, one of which you said was traffic, 

did you have any other duties? 
A Yes, sir. 

Q And did some of those duties have to do with 

ma‘ntaining the peace and the security of the peopel 


who were within the parking area? 


A That is one of my duties at all times, no matter 


where I an. 

Q Now, there came a time, did there not, when 
you approached or were approached by two girls you said 
in their teens, correct? 

A I estimated them to be tn their teens, yes. 

Q Just tell us in your own words, Sergeant, 

what occurred when those girls came over to you and 


what they said to you and you said to thea and what 
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they pointed to, if anything, in your own words, so 
that we get it chronologically; that means as it flows 
naturally as it happened to you. 

MR. WEITZ: Objection. Objection to the form 

of the question, your Honor. 

THE COURT: Well -- 

MR. GARDNER: I will rephrase it. 

MR, WEITZ: And also, if your Honor please, 

I would even object, unless we have specific in- 

dividuals. I am not talking by name, but a spe- 

cific person identified as having said a particu- 
lar thing. 
THE COURT: Sergeant, where will be start 

from here -- 

Q In response to Mr. Weitz’ question, you said 
there were two girls who came over to speak to you about 
gomething that occurred to them. Is that right? 

A They didn't come over to me. I was on patrol and 
they flagged me down. 
‘THE COURT: You tell us, Sergeant, in your own 

words, and be as specific as you can, as to who did 

what and who said what, in your words what occurred. 

THE WITNESS: I was on patrol in the parking 


area of the Coliseum. I had just left one patrol- 
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man I had stopped to speak to, And as I was pro~ 
ceeding in a westerly direction towards the Coliseum 
down one of the aisles used for the cars entering 
or leaving, © observed two young girls I would 
estimate to be in their teens, were running in the 
aisle. They were running toward me. When they 
apparentiy observed my car coming they started to 
wave and shout to me. 

I pulled the car up and stopped. I asked them 
what was the matter, And they said -— 

MR. WEITZ: If your Honor please, I object 
to "they", Either one or -- 

THE WITNESS: The two girls were very excited. 
Both were speaking at once, And from their con- 
versation they told me that one of them had just 
been grabbed by a young man and he had attempted 
to pull her between some of the parked autos in 
the parking lot. 

I asked the girls where the wan was now. And 
they pointed in a northerly direction and said 
about three aisies over. 

I then got out of the car and looked over in 
that direction to see if I could see anyone. 


I then got bnck to the patrol car. I told 
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the girls that I wen going over to see if I could 
find him and to follow me. 
I then proceeded to the end of the aisle, 
made a right turn and went over to three aisles 


and turned into the aisle. 


As I turned into the aiwle I observed one 


aale walking in an easterly direction. 
MR. WEITZ: If your Honor please, I submit 
he answered the question as to the conversation. 
And that was all that was asked, 
THE COURT: All right. 
MR. WEITZ: Thank you. 
Q Now, when the girls told you that the man 
or the male was three aisles over, did they indicate 
to you in any manner the way in which he was dressed? 
A They indicated he was wearing a T-shirt. 
& Anything else? 
That's all that I recall. 
Q And after you told the givls to follow you -=- 
by the way, they were on foot? 
A When I first observed them, they were running down 
the aisle, yes. 
Q Now, after you went down to the three aisles 


where the girls had pointed and you went into that aisle 
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and you saw this one male, from that point on tell us 
in your own words, Sergeant, what you saw, what you ob- 
served, what the sequence of events was and not only 

as to what you were doing, but the other person may or 
may not have been doing. 

A As I turned into the aisle I observed the male was 
approximately 300 feet down from the end of the aisle. 
I proceeded down and brought the car to a stop approxi- 
mately six to eight feet in back of the individual. 

I then opened the car door and got out. As I got 
out I called to the male to stop, that I was a police 
officer and that I wanted to talk to hia, 

The subject kept walking eastbound. He either was 
unable to hear we or having heard we didn't intend to 
comply with my request. 

MR. WEITZ: Objection, 

THE COURT: Well, you read that to him your- 
self. 

MR. WEITZ: Pardon, Judge? 

THE COURT: You read that to him yourself. 

MR, WEITZ: I didn't read that he didn't in- 
tend to comply with his request. I read something 
different, And I will be glad to read to the Cour’ 


the exact phrase, 
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THE COURT: All right. 
Disregard that. 

MR, WEITZ: Thank you. 
THE COURT: Go shen. 


THE WITNESS: I then asked the subject o 


stop and then again i centified myself as a police 

officer and received no response or indication 

from the man that he was going to comply. 

Q I will stop you for a moment here and then I 
will let you continue. 

What was your intent? Why were you calling 
this person to stop and what was your intent when he 
did stop. 

MR. WEITZ: Objection, 


Q What was your purpose in asking that gentile- 


man to stop? 


MR. WEITZ: Objection. 


THE COURT: No, I will allow it. You asked 
it on, quote, direct, unquote,. 
A My intentica was to inquiring and investigating 

ii 
as to the situation I had just been informed of. 

Q Well, did you arrive at a -- did you have a 

frame of wind after the girls had told you that someone 


had grabbed one of them and attempted to pull them into 
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the aisle or between cars? Did you have any impression 
in your mind as to whether or not a crime had been conm- 
mitted? 
MR. WEITZ: Objection, 
THE COURT: You may answer it, 
I did know a criwe had been committed. 


Q ie thet an a result of the conversation with 


the girls? 


A i had reasonable ground to believe from what the 


girls told me that a crime had been coumitted. 
MR. WEITZ: Objection. 
THE COURT: I will allow it. 

Q Having thet reasonable ground tc feel a crime 
had been commi’ ted, was it one of your purposes *-~ ine 
terrogate that particular person to ascertain what in- 
volvement, if any, he may have had with the discussion 
with the incident the girls had related to you? 

A That's correct. 

Q And would you pick it up from the time, Ser- 
geant, please, in your own words where you told him to 
atop and he didn't stop and you told hia again to stop 
nud Fe didn't stop, what you did and everything that 
occurred as te your best recollection, 


A I then ief* the vicinity of the patrol car and I 
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proceeded after the individual who was still proceeding 
eastbound. I overtook him. I placed ay left hand on 
21@ upper part of his right arm. I told him I would 
like to speak to him, to please return with me to the 
police car, patrol car. - 

At this point the subje:t turned around and began 
to walk in a westerly direction towards the patrol cer. 

As #e wore walking and we were approaching the 
patrol car, we got within a short distance of it and 
suddenly the subject became very violent and started 
screaming, started ranting and raving and things ~ 
could not understand. 

At the same time he swung around and struck me. 
I then fell backwards landing on my hand and knees. 
And the subject then came down on top of my back. 

The force of his coming down, we rolled over. He 
began jumping, screaming, scratching. 

At this point I tried to defend myself and I reached 
for my jack which was in this here pocket. 

I took it out and I struck the individual on the 
side of the head. He gave no indication of even feel- 
ing the blow, 


He then reached up and grabbed the jack and ripped 


4t out of my grasp. What happened to the jack from this 
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point on, I am not aware of, 

We then continued the scuffling and fighting. 

Q Wher you say scuffling and fighting, would 
you “scribe as best as you can recall what was happen- 
ing. Were you on the ground at this tine? 

A I was on the ground and trying to get to my feet 
and wy knees, I was trying to ward off his blows, I 
was trying to subdue him with whatever force I had. 

We were constantly changing positions on the ground. 
We finally ended up where he was behind me with his arm 
around ay chest and stomach area holding me from behind. 
Z then placed ay hand onto his wrist in an effort to 
prevent hie from using his full force by squeezing. 

Q Were you both on the ground at this point? 

We were on our knees, sir. 

At this point a car entered into the aisle proceed- 
ing in an easterly direction. When it came abreast of 
wy patrel car it stopped. My patrol car door was open 
and the subject and myself were on the ground blocking 
the, half of the aisle. 


I observed there were two females in the car, I 


} 
called. One of the girls on the passenger side opened 


the door and I then asked her to go to ay patrol car 


and to use the radio and request assistance, 
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While we were on the ground and we were fighting 
and wrestling there were people passing by in the other 
aisles. I called to them for help, but no one stopped. 
They just kept going. 

MR. WEITZ: If your Honor please, I don't 
know now if he is going back in time or forward 

in time or simultaneous. Can we have that straight- 

ened out as to when he alleges he was calling to 

other people in other aisles? 

THE COURT: Was this prior to the time the 
girls arrived? 

THE WITNESS: This was prior to and at the 
same time the girls were there, 

THE COURT: All right. 

THE WITNESS: The girls -- the girl I was 
speaking to informed she didn't know how to use 

the radio. I told her where it was located and 

I informed her there was a microphone with a but- 

ton on it. And I told her she would have to depress 

the smicrophones button and then request a signal 

14 at the parking field of the Coliseum. 

Q Let ae interrupt you again and then I will let 
you continue, Officer. 


Sergeant Sehlmeyer, while you were both rest- 
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ing on the ground, during all that period of time, did 
this other individual continue fighting or did there 


come a time when he calmed down? 


A He would calm down from time to time. But each 


time I tried to move or to make an attempt to get up, 
he would then tense up and become loud. So I deter- 
mined the best situation would be to try to calm him 
by speaking to him, by telling him I was a police of- 
ficer. And that if I remain calm I may be able to 
keep him under control until assistance arrived. 

Q Did he give any response to these attempts 
to calm him, these discussions you were having? 
A He made no reply. But as I say, if I remained 
calm he seemed to be calm also, The only time he seemed 
to become violent or start screaming again is when I 
made a move, 

I told the girl how to operate the radio and I 
told her to request a signal 14 at the Coliseum. And 
I told her to use the car number on the side of the 
car. 

She then came back to me and said -- not physically 
came back, but she spoke to me and said they are request- 
ing to know a better location. 


I told her to tell them it was in the parking field 
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on the east side ot the Coliseum, I also requested 

that she turn on the revolving red dome light on the 

top of the police car, I told her it would be activated 
by a white button on the left-hand side of the steer- 
ine column, 

She apparently tried to find the button and said 
she was unable to. 

And again I told her it was a white button ci the 
left-hand side of the columns. And she said she was 
unable to find it. 

And I realized later the reason for this, Pre- 
viously I have beon driving a different patrol car -- 

MR. WEITZ: If your Honor please, I will ob- 
ject to the operation of his mind, 

THE COURT: Yes. Strike that out. 

THE WITNESS: At this point the subject had 
quieted down and had become docile. I had received 
an impression from the girl that she was having 
trouble with *he radio and she was unable to locate 
the dome lights which would have marked ‘my loca- 
tion. 

So I decided to try once again to get up with 
the subject. And I did. He didn't resist. 


As I got up to my feet he got up on his feet 
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behind me, At this point, or shortly thereafter, 
the girl exited my patrol car, 

He then swung arour:’ and I put a hammer lock 
onto the subject and started to walk toward the 
patrol car for the purpose of handcuffing hin and 
then determine whether the radio message had in 
fact been received and to turn on the red light 
to direct help, if it was coming. 

As I again approached the police car, suddenly 
the subject became extremely violent again. 

Q Since you were there, tell us what you mean 
he became violent. Tell us what happened to you, 
He started hollering and started screaming. He 
around. I lost my grasp on him. I started to 
my balance, 

MR. WEITZ: If your Honor please, he was asked 
to describe what he meant by the word "violent". 


THE COURT: No, I will allow that. I will 


allow this answer, 


MR. WEITZ: If your Honor please, may I -- 

THE COURT: I will allow the answer, 

MR. WEITZ: I move to strike the word “holler” 
and “scream”, if it now «- 


MR. GARDNER: I would like to know if 
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was anything else he meant, Judge. 

THE COURT: He said what he meant. 

Go ahead, 

THE WITNESS: He became uncontrolled. He 
then turned and ran the remaining distance to the 
police car and got behind the steering wheel. He 
again began to push down on the accelerator. 

Q That's the gas pedal? 
The gas pedal. 
Q Let me stop you for a minute. 

That particular automobile, was that automatic 

or shift? 
A Automatic, sir. 
Q When you say automatic, you left it in park? 
It was left in park. 
Q The engine was running? 
The engiae was running. 
Q When this individual jumped in the car after 
you lost control of it, you say he was pressing the 
gas pedal? 


A Yes. 


Q And if that lever were pushed down in drive, 


what would happen to the car? 


A The car would take off at full speed. 
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Q How many people were approximately in the 
area? Can you tell, at that time? 
MR. WEITZ: If your Honor please, this area <- 
MR. GARDNER: Withdrawn, 
Q Were you aware at the time that this individual 


was pressing down on the gas pedal of the car, a hydro- 


matic, that the car would go forward if the lever was 


moved? Were you aware at the time there were people in 
the area? 

MR. WEITZ: I will object to “in the area," 

THE COURT: In the aisle, 

I will allow it. 

Any people in the aisle? 

THE WITNESS: I do not know, sir. I didn't 
observe any people in the aisle at the time other 
than the girl who had already stopped and I had 
observed some passerbys who continued up the aisle 
who didn*t stop. 

Q By the way, are those cars used for people 
who are parked in, who may want to get back into the 
car after they were leaving the Coliseum? 

A I don't understand. 
Q Were those people in the concert who could 


leave and pick up the cars any time they wanted to? 
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A It’s the traffic portion and the entrance and exit 
for the automobiles. 

g When this individual was in this hydromatic 
car pressing down on the accelerator, did he just press 
down once? Or you tell us. 

A From the sound of the engine, he had pressed it 
completely to the floor and was holding it right there. 

Q Could you hear the noise? 

Yes. 

Q Smoke coming up? 

That I was not aware of, sir. 


| Go ahead, 


A At this point I went to the door, reached in with 


my left hand to turn off the engine and remove the keys. 

Q Did you have to lean into the car to do this? 
A Yes, I did. As I was leaning in I felt movement 
on ay right side, ay holster moved, I felt tugging. 
At that point I placed ay right hand on my gun in an 
effort to safeguard it. 

I then stopped going for the keys and began to 
struggle with Mr. Haber. 

MR. WEITZ: If your Honor please, the word 
“struggle” -- 


THE COURT: You asked him at length as to 
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this aspect of it, 
MR. WEITZ: Can he describe it? 
THE COURT: Struggle is clear enough. 
MR. WEITZ: Yes. 
THE.COURT: When you say “struggle”, did 

you each have your hand on each other or did only 

one have the hand on the other or both? What was 

the situation? | 
MR. WEITZ: Thank you, Judge. 
THE WITHESS: My right hand was on my gun. 

My left hand was going to strike Mr. Haber. His 

hands were fiailing, going in all directions. I 

couldn't say precisely where they were at any par- 

ticular time, except that I could feel one of his 
hands, which ome I know not, at my gun and holster. 

Q There came a time after you felt that tugging 
at your gun and holster “that the gun ultiaately cane 
out of the holster. Is that right? 

A That's correct, 

Q And following I think you indicated in re- 
spouse to Mr, Weits there was a struggle for the gun 
the way you described. 

Could you tell the jury the best you can what 


eccurreé with respect to the possession of the gun, 
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whether you had possession all the time or he had part 
or you had part. Just tell us what you best reseaber. 
A We were still in the car iumediately after the gun 
had been drawn from the holster. At one point I gained 
complete control of ths weapon. At this time I used it 
to strike George Haber in an effort to subdue hia. But 
the blows that I administered seemed to have no effect 
on his at all. It did not deter hie from fighting, 
scratching or any of the other efforts he was engaged 
in, The struggle ensved then with both of us fighting 
for possession of the gun again. 

I then started to withdraw from the car and Gecrge 
Haber while continuing to struggle for possession, came 
out of the car and we were both then on the left-hand 
side. 

The struggle continued in a rear wotion down the 
left-hand side of the car, both of us fighting for the 
weapon. 

At a point about the rear left door I heard a loud 
report which I would acclaim to a gun shot, although I 
felt no recoil and I saw no sugsie flash. 

We then continued grappling, fighting. I was using 
everything that I possessed, as far as strength, know- 


ledge, to retain sole possession of the gun, I was 
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unadle to, 

The struggle continued in the rear of the car and 
then across the back towards the center of the trunk, 

As we got to what I remember to be the center of 
the rear of the car, about the center of the trunk 
while we were still struggling and fighting for pos- 
session of the gun, the gun discharged a second tine. 
At this point George Haber seemed to relax and then 
dropped to the ground. 

I then walked back to the left-hand side of the 
car and started up towards the rear door and realized 
that gy physical energy had just about been spent. 

MR. WEITZ: I couldn't hear that, your Honor, 

THE COURT: I realized ay physical energy 
was just about spent. 

THE WITNESS: At this point I leaned against 
the left rear fender of the car. I then renen- 
bered seeing red lights approaching from nuszerous 
Girections, An unmarked car pulled into the aisle 
opposite to where I had been standing and stopped, 
A man identified hiwself as a member of the Crine 
Prevention Unit, He told me to put my weapon back 
dnto ay holster, 


At this point, as I was returning it, I real- 
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ized that the hand grips were afesing. 

I put the weapon in this holster, He then 
told me to go and sit in the back of his car. 

Q Sergeant, can you tell us approximately ho’ 
much time there was between the time that yor f ~* that 
tugging on your holster and the tise that that “cond 
report went off? In other words, how much time the 
struggle was going on for the possession of that gun? 
A I don't feel -— 

MR, WEITZ! Objection to the for: of the 
question, your Honor. 

THE COURT: Leave it without the possession 
of the gun; how auch time the struggle was going 
on. 

MR. GARDNER: All right. 

How much time was the struggle going on? 

A I am besitant to make any estimation at all. Dur- 
ing this time I am not aware of the lapse of time. 

MR. WEITZ: Your Honor, anything other than 
that — 

THE COURT: ‘I will allow it. 

Q During that period of time, whatever it was 
that the struggle was going on, d~ you know at every 


precise moment during that struggle where your hands 
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were with reference to the gun and where Haber's hands 
were with reference to the gun? 

A No, sir, 

a] During that period of time did you feel that 
vhere were some points in the struggle when you were 
iesing control of the gun? 

MR. WEITZ: Objection, 

THE COURT: I will allow it. 
A I felt there were points where I lost total pos- 
semsion of the gun. 

Q And would it be a fair statement to say, 
Sergeant, during the course of the struggle there were 
tises you had possession and times he had possession 
and times you were both attewpting to git possession’ 
A Yes. 

WEITZ: Objection, your Honor. 
* COURT: Overruled, 
WEITZ: Would it be a fair statement? 


COURT: Yes. 


WEITZ: That form is permissible? 


COURT: This is crogss-examination. 
MR. GARONER: If your Honor please, I know 
with the Ccurt’s time, I will be somewhat lengthy 


and I have the other issue. Is thiz an appropriate 
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time to stop, if the Court agrees? I say it only 
because I know som people have to make it over 
the oa 

Tn ULCAT? Over what bridge? 

MR. GARDNER: Some people have to go over 
the Brooklyn Bridge and it's a fight to get over 
it. 

MR. WEITZ: Try the subway. 

THE COURT: I have a sentence panel at 4:30, 
We will not be wasting too much time, ladies and 
gentlemen, I will see you tomorrow morning at 
ten o'clock. 

Don't discuss the case. 

(The jury leaves the courtroom and the follow- 
ing takes place out of tn2 presence of the jury: ) 

THE COURT: Now, Mr. Weitz, as far as your 
objection that this was a loaded question, Y have 
only gotten about five pages through, but there 
ig a narrative beginning on page four and running 
throurpa page eleven. 

MR. WEITZ: Yee, Judge. I know. 

THE COURT: Which ig a complete narrative of 
what was hapioning there. 


MR. WEITZ: May I, your Honor, and I don't 
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mean to be disrespectful, but it's like a red flag 
when you say it's a complete narrative of what 
happened. It‘’s really a complete narrative of 
what this man says happened, Judge. That's why 

I get a little disturbed. 

THE COURT: But you said he was putting words 
in his mouth, which is really not quite right. 

But, in any event, maybe one or more of you 
can give me a «<= 

MR. WEITZ: I can‘t hear you, Judge. 

THE COURT: Maybe one or more of you can give 
we scme authority as to this question about asking 
of rights in a civil action. It seems to me it's 
not pertinent, 

However, let me ask the sergeant -- wuaybe I 
better not ask the sergeant. 7 

MR. WEITZ: Coxsldu't we know if he testified 
in the Grand Jury, too? 

THE COURT: He has rights, too. The defend—- 
ants have rights. 

MR. WEITZ: May we go off the record for a 
aonent? 

THE COURT: They may object to that question, 


MR, WEITZ: The last cave I tried I heard a 
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lawyer say that not even defendants have rights. 
I am not depriving him of any rights, if it's of 
any relevance to the Court. That's all. 

THE COURT: I am afraid in a plaintiff's 
case one sometimes thinks that the defendant has 
no rights and one must think that the defendant 
may have some objections to the question you or I 
might want to ask. 

MR. WEITZ: I understand, Judge, And that's 
why I said in the Court's discretion whether it 
might be asked, 

THE COURT: I think in my discretion I better 
leave it up to Mr. Gardner. 

MR. GARDNER: What is that? 

THE COURT: As to whether he appeared and 
testified before the Grand Jury. 

MR. WEITZ: We have no objection to that ques- 
tion being asked. 

THE COURT: All right. 

Did you appear and testify before the Grand 
Jury? 

THE WITNESS: Yes, I did. 

THE COURT: Well, I suppose it presupposes 


how wuch this jury really knows about a person who 
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testifies before a Grand Jury and whether -- I 
assume you're going to object to this question. 
I am assuming you were not granted any immunity, 

You're shaking your head in the negative. 

THE WITNESS: No, sir. 

TH: COURT: If all of this comes out and the 
whole Grand Jury question has come out by prior 
questions asked by you -- 

MR, GARDNER: Excuse we, your Honor. Since 
you were addressing your consents “o me before 
when you said questions of the Grand Jury were 
coming out by questions by you, your Honor was 
looking at Mr. Weitz and your Honor is correct, 
your Honor, He asked that question of Patrolman 
Febn. 

MR. WEITZ: Wo. I asked a question which 
elicited -— 

THE COURT: Several questions. 


MR. WEITZ: Yes. And there was an an«wer 


in which the patrolaan mentioned the Grand Jury. 


I was not looking to bring that befor: the jury 
because it raises all kinds of collateral satters 
which should not be in a civil laesuit, It becomes 


a major probles, 
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MR, ‘ARDWER: But the defense didn't raise it, 
your Honor. And the inference was raised by the 
ekaintiffg?,. He asked what the purpose was. And 
one of the purposes was it presented to the Grand 
Jury and he got his answer, your Honor. 

THE COURT: It depends on how much law they 
know or don’t know. If he waan’i advised of his 
rights and questions were asked of him, he may 
have been -- and the indictment returned against 
bia may have been dismissed on that ground. 

MR, WEITZ: We have a converse of that whole 
question right here in that question, your Honor. 
If not, I will not discuss it in riddles. I will 
discuss it in a memo to the Court, 

TRE COURT: It's a difficult question. At the 
soment I am inclined to let you ask about the ques- 
tion of rights, but I am not sure I won't be dan- 
aging the defendant's case. 

MR. GARDNER: We can research this overnight 
and come back with whatever applicabie law there 
is in the interim, your Honor, 

I have one further question, your Honor. I 
asked Mr. Weits to anticipate when his case will 


be over because I am having difficulty in sched- 
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uling some people. I have some people who have 
to come in from out of town. And I am not asking 
hia to commit himself other than give we a general 
idea. 

MR. WEITZ: I thought I would be finished 
today, Judge. I have had people here every day 
this week, I thought I would be finished today. 

I work at a slower pace than I thought and I ex- 
pect I would be finished tomorrow. And I don't 
wean at 4:30 tomorrow, I expect I would be finished 
during the day tomorrow, 

MR. GAPONER: I will be guided accordingly, 
your Honor. 

Thank you, 

THE COURT: How long are you going to be? Do 
yo: “ave any idea? 

MR. GARDNER: I beg your pardon? 

THE COURT: How long will you be? 

MR. GARDNER: Three days. I anticipate I 
will be at maxiaum three days and sopefully shorter. 
But £ can't guarantee on the cross-examination. 

THE COURT: Maybe we will get finished about 


Tuesday of next week, won't we? 


Let we have your requests to chargé As soon 


Colloquy 
as you can. 
MR. GARDNER: Yes, Judge. 
MR. WEITZ: All right. 


(Case on trial adjourned until Wednesday, 


May 6, 1976.) 
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(The following takes place out of the pre- 
sence of the jury:) 

THE COURT: What do you have to show ce? 

MR. GARDNER: If you recall yesterday, if 
your Honor please, an issue was raised as to the 
initial portion of the question and answer state- 
ment of Sergeant Sehlimeyer on October 2nd, ‘72, 
to the Assistant District Attorney concerning 
those questions relevant to advising his of his 
rights and his response of consenting to waive 
any immunity he may have. 

We made a judgment, your Honor, that we will 
not read that portion of it and we will commence 
the statement on page four, which follows the dis- 
cussion relevant to the immunity and relevant to 
waiving those rights. 

THE COURT: You are not going to prec the 
point? 

MR. GARDNER: I will not press the point. 

THE COURT: All right. 

Sring the jury in. 

(The jury enters the courtroom and the tollow- 
ing takes place in open covrt and in the presence 


of the jury:) 
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THE COURT: Sergeant Sehlmeyer, do you want 
to take the stand again, please. 

ROBERT Hq. SEHL METER, previously 
sworn, resumes the stand and further testifies as 
follows: 

THE COURT: Good morning, ladies and gentle- 
men, Sorry about the delay. I had a Grand Jury 
motion I had to take precedence over this. 

MR. WEITZ: If your Honor pleases, may I just 
-- instead of objecting as each and every question 
is reed, oan I object now to each and every ques- 
tion that is not in explanation of page fourteen, 
or will I be required to get up? 

THE COURT: I thought the only objection you 
had was to page three. 

MR, WEITZ: Mo. I think I indicated to the 
Court there were some questions as to form I had 
objections to, and also anything that does not re- 
late to the materiality that I read directly to 
this witness. 

MR. GARDNER: It's my posture, if your Honor 
please -~- 

THE COURT: I think it all relates to the 


question you asked. 
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MR. WEITZ: I understand, 

That was Mr. Gardner's posture -~ 

THE COURT: ‘Well, certainly beginning on page 
four through page seven, which is about 411 I got 
a chance to read, that's all a full description 
and based on -- and I will allow that based on the 
question you asked. 

And after that, if you want to make a specific 
objection, it looks like probably up through about -- 

MR, WEITZ: Page eleven, Judge, I think that 
answer goes all the way through page ele... 

THE COURT: It goes right on through eleven, 
twelve -- 

MR. GARDNER: It's my intention to read the 
entire question and answer, if your Honor please, 
right up to and including the question and answer 
and the series on page fourteen prior to the ones 
that Mr. Weitz chose to read, 

THE COURT: What about the beginning of page 
seventeen to te end, or seventeen through nine- 
teen anyway?. Do you think that's out? 

MR. GARDNER: I will ask him about that. I 
don't have to read it. 


THE COURT: You can sek Bie about that di- 
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rectly. 

MR. GARDNER: Yes, I can ask him about that 
directly. 

THE COURT: Certainly that part is not related 
to what he read, 

MR. GARDNER: Yes, your Honor. 

So I will go from four up to -— up to seven- 
teen, 

THE COURT: Do you have any objection to 
that, ir, Weits? 

MR, WEITZ: I only have an objection, if your 
Honor pleases, to page fifteen, to the question 
on page fifteen, on the ground that they are lead- 
ing and suggestive and actually the District At- 
torney was putting words in the witness’ mouth 
rather than the witness testifying. It‘s on page 
Yifteen, Judge, 

THE COURT: Yes, I understand that. But you 
asked questions about that precise question. 

MR. WEITZ: I understand that, Judge. 

THE COURT: I will allow that, 

MR, WEITZ: I wanted ay record protected so 
I don't have to get up and down, 


CROSS-EXAMINATION (con*inued) 
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BY MR. GARDNER: 


Q Sergeant, let me ask you directly first, efter 
thie incident you were taken to a hospital, were you 


not? 


A Yes, sir, I was. 


ove Q Would you teli the gentlemen and the ladies 


of the jury what injuries you felt, just basically how 


es you felt about your body, if anything hurt you, or what 
ae it vas you were having difficulty with that required 

| you going to the hospitel at that time foilowing the 
incident? | 

A After the incident when I arrived at the hospital 
I was completely spent physically. IJ was suffering 
pain in my back, in my ribs. I was suffering pain in 


my hip and left leg. I waw cut and bruised about the 


face and haad, the upper part of wy body. My ribs 


were particularly sore. And the wajor part of my pain 


was in the back and hip end left leg area, 


hh... GARDNER: If your Honor pleases, I will 


commence to read from the question and aaswers 


that were asked by Assistant Diutrict Attorney 


Frank P. Dillon of Sergeant Robert H. Sehlaeyer 


in the District Attarney's Office at 262 Old 


Country Road, Mineols, Wew York, on October 2nd, 
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1972, 


"QUESTION: All right. 


"Now, Sergeant, on September 29th, which was 
Priday, can you tell me what tour of duty you were 
working? 

“ANSWER: I was working the 3 P.M. to 11 P.M. 
tour of duty. 

“QUESTION: And were your duties supervisory 
in nature? 

“ANSWER: Yes, I was a supervisor for Highway 
Patrol. 

"QUESTION: And where were you stationed? 

“ANSWER: I -— I work out of Mitchell Field 
and I cover the entire county. 

“QUESTION: oe, on this particulay evening 
were you at eleven o'clock p.m. on duty in the 
parking field outside the Nassau “©: iiseus? 

“ANSWER: Yes, sir, i was. 

"QUESTION: From eleven o'clock on, approxi- 
mataly 11:10 did something occur, something that 
cauwe to your ettention?. 

“ANSUVER: Yes. 

“QUESTION: Would you tell us what that was? 


“ANSWER: I was in the parkin,; field. I had 
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just spoken to one of the patrolmen assigned to 
the detail which I was covering and I was enroute 
to speak to the other men assigned when I observed 
two girls running from between cars as I proceeded 
westbound in oae of the parking lanes. 


"They flagged to me and { stopped. The girls 


told me that they had just been grabbed by a man 


ae the parking field and I understood them to say 


that he had tried to drag them between or had tried 
to drag one of them between cars. 

"The girls pointed the man out to me, said he 
was three rows over, I saw a man standing there. 

I toid the girls I would go and stop the man and 
to follow me over. 

“I then drove the police car over to the third 
aisie and as I entered the aisle I observed there 
was one man walking eastbound in the aisle. I 
pulled the patrol car up in back of the man, got 
out, told the man to stop. Paid no attention to 
me, continued walking. 

"I identified myself and told him to stop 
again. I received no reaction from hie. He just 
continued to walk. 


"I thea ran up to him, took him by the arm. 
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He accompanied me without any besitation, without 
saying a word, We turned around and started back 
towards the patrol car. As we approached the 
patrol car, the man became extremely violent, swung 
around and struck ae, 

"As I was struck and as I tried to back up, 

I slipped and fell, partly because of the blow and 
partly because of slipping. And as I went down I 
could feel this man come dowa on top of ue. 

"QUESTION: Did you land forward or backward 
as you fell? 

"ANSWER: I landed forward. I landed face 
down. 

“QUESTION: When he came down on top of you 
then, where was he? On your back? 

“ANSWER: He was on my back. I don't know 
whether he fell or jumped or dove at me, I don't 
know, 

"I rolled over and he rolled with me. I went 
to get up and he again punched me. I went to get 
up again and as I did I took my jack from ay back 
pocket and I struck the man, I believe, on the side 
of the head. He gave no indication of being hit. 


Re wade no roaction. 
% 


~ 


11 
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“He reached up and grabbed the jack aud tore 

it out of my hand. I had the thong and he had the 

rest of it in his hand. He made one swipe at me 


with it and missed. And what happened to the -- 


to it afterwards, I have no idea. aie . 

“He then grabbed me from behind. I was on my o 
knees and trying to get up. And he was in back of a 
me. He had both “a around me, just in the chest . 
area, 


f 


“QUESTION: Excuse me, Did he have your arma 
Pinned at that tine? 
“ANSWER: 


No, no, He -- his arms were under 


my ares. I grabbed one wrist with either of my 
hands to try to prevent him from putting too such 
pressure on we. 

"We were there for a short period of time when 
a1) of a sudden he relaxed, he stopped struggling. 
And I was calling for the people passing by in 
either aisle to come and help me, but Sines’ sant 
looked at me and walked away. 

“About this time a car approached the aisle 
that I was in, occupied by two giris, They stopped 
approximately parallel with my vehicl:, I called 


to the girl. 
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"I asked her to please go to my car. I told 
her to use the radio and call for help. I gave her 
imgtructions as calmly and as quietly as I could i 
because every time I made a movement, it seemed 
to aggravate the man I was struggling with. 

"Yl told her to take the microphone and to -- 
to press the switch on it, tell them it was signal 
14. I told her it was car 2254, 

"I told her to te11 them that we «sre in the 
parking field of the Coliseuw ¢: che south side. 
And at this time i was on wy knees still with the 
man in back of me holding on. 

“The girl calied back to we and ~3id that they 
were requesting «a better location. At this point 
I figured if they didn't understand her, I would 
have to sake an atterpt to go to the radio, I 
started to get up and the wan got up with me, As 
I got to my feet I put an arm lock on the man and 
we both walked to the police car. He offered no 
resistance. 

“The girl gave we the aicrophone through the 
door. Tne door was cpen at this time. I gave then 
a location on the radio. The girl asked if she 


could do anything else. I asked her to put her 
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name on the rad on the car seat. 
“All of a sudden this man became violent again. 
He broke loose fvom me. I don't know how, but he 
bec:#e extremely violent. I lost control of his. 
“He went to my car, jumped in, and was murbling 
something to the effect that ne'll get them all, 


OF I‘a not sure of the exact ¥ords,. 


“He started racing the engine and -- but he 


dida’t put the car into gear. He just kept racing 
and racing the engine. At this point I reached 
iusto the car with my left hand to remove the car 
keys and ag I did I felt him go for my gun. 

“When he went for my gun I also went and I 
grveobed it and a struggle ensued. Somehow during 
the struggle, I don’t know how, the gun ceme out. 
Y vecail having it in my hand, I recall he had it 
iu his, partly in his possession. 

"At this time I struck him a number of times 
with my left fist, that I'm sure of, I think I 
might have possibiy struck him with the right also 
during the struggle. He was swinging at me. He 
was attempting to take the gum out of ay possession. 

"I don't «= I didn't have fuv!l control of <-- 


of ay right arm or hand without being restricted 
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by hin. I then backed up. He came cut of the car 
with me, still swinging at me, still trying to get 
the gun. As we struggled I heard the gun go off. 
I felt no sensation of the gun, I saw no flash; 
just the noise. 

"We continued to struggle again, Atovt this 
time I recall grabbing him by the hair. We strug- 
gied towards the rear of the car, around toward 
the back. All I could think of was that if he 
ever got the gun I was dead. I had no doubt in 
my mind that that was his only: purpose of going 
for the gun. 

"We struggled some sore in the rear of the 
car. I heard the gun go off again. Again I felt 
no sensation. I saw no flash, Next thing I re- 
call, the man way lying on the ground and I was 
going over to the back of the_police car where I 
leaned against it. 

"By this time assistance was -~ was arriving. 
Someone called to me a number of times to put my 
gun back in my holster. And ag i put it back I 
realized that the hand grips were missing from the 


gun. 


“?r observed a cer stepped next to the patrol 
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car and someone told them to move on. Then some- 
one else called, ‘Did anyone call an ambulance?' 

"I was helped back to an unmarked car where 
I was placed im the back seat and taken to Nassau 
County Medical Center. 

"QUESTION: Now, Sergeant, we have a few ques- 
tions, While you were on the ground, were you on 
your knees, did you say? 

“ANSWER: I was on my knees part of the tine, 


“QUESTION: And this man had his arms around 


“ANSWER: Yes, sir. 

“QUESTION: And you were holding his wrist 
and was he trying to hold you tightly et that time? 

"ANSWER: At first he was. He tried to apply 
pressure. And then all of a sudden his, he just 
relaxed. And the only time that he tensed up was 
if I tried to move. 

"QUESTION: As you would attempt to move then 
and alter the situation, he would again tighten his 
grip? 

"ANSWER: Right, yes. 

“QUESTION: Now, while this girl was in the 


car, the one who came by and offered her assist- 
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"ANSWER: Yes, 

“QUESTION: <-- did you instruct her as to 
trying to locate a dome light? 

“ANSWER: Yes, I -~- I had told her that there 
was a light switch on the lower left-hand section 
of the dashboard. 

"? had told her there to pull the switch 
down which would turn on the flashing red lights 
on top of the ~ar to direct the assistance to us. 

“She told me she couldn't find it. I kept 
telling her it was a white gwitch, it was to the 
left of the steering column.” 

THE COURT: I will sustain counsei's objec- 
tion to the next sentence or paragraph. 


MR, GARDNER: All right. 


THE COURT: Ard the next two paragraphs also, 


so you go dewn to the middie of the page. 

MR. GARDNER: Yes. 

"QUESTION: And you dida't know quite where 
the switch was in this car?" 

THE COURT: Strike that question. 

MR. GARDNER: All right. 


The next question, your Bonor? 
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TH: COURT: Yes, that's good. 


MR. GARDNER: 

“QUESTION: Now, when you reached into the 
car after this man broke away from you and he 
jumped into the car and he was ravving the motor -- 

“ANSWER: Yes, 

"QUESTION: -— you stated that you reached in 
with your left hand, Will you tell us, please, 
why you used your left hand? 

“ANSWER: Because if I would have used ay 
right hand I would have had to put my back to -- 
to this man and I would have to put myself in 
jeopardy. The only way I could continue to face 
hin would be by using my left hand." 

MR. GARNDER: If your Honor please, I am on 

fourteen now and I will go through the complete 

fourteen, 

“QUESTION: As you realised -- " 

MR. WEITZ: And you. 

MR. GARDNER: Yes, 

“QUESTION: And you realized, of course, that 
he was violent. Ia that one of the reasons, of 
course, why you wouldn't put your back to hia? Is 


that right? 
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"ANSWER: Right, sir. 

“QUESTION: Now, as you were inside, as he 
was inside the car and you felt him at your gun 

“ANSWER: Yes, sir. 

“QUESTION: -— you then put your hand over 
your gun. Is that right? 

“ANSWER: Yes, sir. 

“QUESTION: And when the gun came out, you 
had it in your right hand? 

“ANSWER: When the gun came out it was iv i 
right hand; yes, sir. 

"QUESTION: Do you remember how you were hold- 


ing it? 


“ANSWER: Mo, sir, I doa'’t, I assumed it was 


by the handle, but I couldn't say for sure. I know 
I had it in my hand, 

“QUESTION: Now, when you went on duty that 
night, the last time you noticed your gun before 
this incident, the grips were in place, were they 
not? 

“ANSWER: Yes, sir, they were. 

“QUESTION: Wow, when you had your gun in your 
right hand, I believe you said that you didn't -- 


that sometines he had the gun partly in his pos- 
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session, What did you mean by that? 

“ANSWER: I meant we were fighting for it and 
I net couldn't really use that hand, that erm or 
the gun because of his grip. - 

“QUESTION: He at some time, in other words, 
he either had your right hand, he had his and on 
your hand or your wrist or some part of that gun? 

“ANSWER: Yes. 

“QUESTION: In his effort to try to teke Lne 
gun away from you, Is that right? 

“ANSWER: That's right, sir. 

“QUESTION: Now, when the gun discharged when 
you were by the left rear portion of the vehicle 
you gay that you felt no sensation. ‘What did you 


mean by you felt no sensation? 


“ANSWER: I felt no sensation that I would 


associate with a gun going off. 
“QUESTION: In other words, you didn't feel 
the gun kick, is that it? 
“ANSWER: I didn't feel the gun kick, no, sir. 
"QUESTION: Now, did you notice at that time 
the glass went out? 
“ANSWER: Wo, sir. 


“QUESTION: In the left rear? 
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“ANSWER: Ko, sir. 

"QUESTION: You did notice that at that time?" 

MR. WEITZ: Ko. You didn't notice it. 

MR. GARDNER: Yes. 

“QUESTION: You didn't notice that ~t that 
time? 

“ANSWER: No, sir. 

"“QUSSTION: While all of this was going on 
from the time that you first went over to speak 
to this young man up until the time that the second 
shot was fired, did you see any other police of- 
ficers ‘. your immediate vicinity? 

“A ; No, sir, There were -~ there were 
none thai © could see, sir. 

"“QUESTYON: And the reason that you asked the 
young lady for assistance was because you wanted 
to bring other police officers to the scens. Is 
that correct? 

“ANSWER: That is correct." 

Your Honor, that coupletes the reading your 
Honor permitted. 

Q Sergeant Sehimeyer, I recall I asked you yes~ 
terday from the time you gave your response -- withdrawn. 


You gave these answers to these questions to 
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the Assistant District Attorney on October 2, 1972, some 
two days following the incident. Is that correct? 
A That is correct, sir, 

Q And from the day you gave those answers did 
you 6ver see any transcript of those questions and an- 
swers? 

A No, sir, I never have, 

Q And did I or anyone from sy office or anyone 
in the world ever give you a copy of this transcript 
or did you ever hear it reread until the moment you 
just heard it read from the stand? 

A Just the parts read to me yesterday by the other 
attorney. 

Q You're quite correct, other than the questions 
aszxed by Mr. Weitz the other day of page fourteen, prior 
to the other day have you ever seen or have read to you 
this transcript? 

A No, sir. 

“MR. GARDNER: Nothing further, your Honor. 
REDIRECT EXAMINATION 
BY MR. WEITZ: 

Q Sir, you have been in court since Monday. Is 
that correct? 
A Yes, sir. 


Q And you sat at counsel table since Monday? 
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aL AD ¢ 
Yes, sir. 


Q And during that day you came in about nine 
o'cleck in the morning, did you not? 

A A little later than that on Monday. 

Q Pardon? 

A A little later than that on Monday. It was ..most 
9:30. 

Q You sat down and started reading some papers, 
did you not? 

A I did read some papers, yes. 

Q All right. 

But you're saying to the jury that your lawyer 
never showed you this testtmony you gave? 
A That is correct, sir, 

Q Now, was it true and correct that you told 
the District Attorney that you did not feel a kick from 
the gun when it went off the first tine? 

A That is correct, sir. 

Q And it does have a recoil, I think you told 
us that yesterday? 

A Yes, sir, it did. 

Q And is it true and correct that you told the 
District Attorney that you didn't feel -- didn’t see 


any flame or flash when it went off the first time? 
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That is correct, sir, 
Q And the gun has a flash at night. You told 
us that, too. 
A It has a flash every time it's fired, but it's 


mostly visible at night. 


Q And you didn't see or hear the glass of the 


automobile shatter? 
A Not that I was aware of; no, sir. 
Q Had you taken any medication that night of 
any sort, sir? 
A No, sir, I had not, 
Q Do you take any medication such as tranquil- 
isers -- 
MR. GARDNER: I will object, if your Honor 
please. First of all, it's not proper cross. 
There is no claim -- 
THE COURT: This is direct, 
MR. GARDNER: There is no claim, if your Honor 
Please -- 
THE COURT: It's a negative answer. He is 
bound by it and there is nothing to indicate other-~- 
wise. And I will allow it. 


MR. WEITZ: Thank you, Judge. 


Q Do you take tranquilizers or other nerve-type -<- 
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THE COURT: I will not take it on that basis. 
Did you on or prior to September 22, 1972, 
were you taking tranquilizers on or about or prior 
to? 
MR. WEITZ: Thank you, Judge. 
THE WITNESS: No, sir. 
Q Have you ever prior to this occurrence used 
wich drugs? 
THE COURT: I will not allow that. He aay 
have taken it when he wau fifteen years old. 
MR. WEITZ: No,eir. May I say within a year 
prior to? | 
THE COURT: Yes. 
MR. WEITZ: May I ask that, your Honor? 
THE COURT: Yes, you may. 
Q Within the year prior to September 29th, 19727 
Would you include things like aspirin or bufferin? 
Q No. 
No, sir, I haven't, 
Q Officer, you were aware of your surroundings 
when this struggle took place, weren't you? 
A I was aware that I was fighting for ay life, yes, 
sir. And I wae aware that I was im a parking lot of 


the Coliseum. 
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MR. WEITZ: If your Honor please, I asked 
about bis surroundings. 
THE COURT: Yes, I think you asked hin that. 
MR. WEITZ: I didn't think we were playing 
that kind of game, Judge. 
THE COURT: It's not a game. I think it's 
a very serious thing. 
MR. WEITZ: So do I. 
I will reframe it, your Honor. 
question was inarticulate. 
MR, GARDNER: I object, {f your Honor please. 
THE COURT: He is attempting to reframe it. 


Q Were you aware of your physical surroundings? 


Yes, sir, I was aware of ny physical surroundings. 


Q Mow, Officer, yesterday when you testified 
you made no mention of that standing at the automobile 
and attempting to make a radio communication on a micro- 
phone, true? 

A That's true, sir, 

& Yesterday you testified that this young man 
broke out of your grip as you walked toward the auto- 
mobile. Isn't that true, sir? 

A Yeu, sir, 
« 
Q Now, Officer, the microphone that you use to 


wake that transmission, that was inside your car, wasn't 
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that, sir? 
MR. GARDWER: I object. I don't believe he 
said he asde a transmission, your Honor, 
THE COURT: Wait a minute. The microphone -- 
MR, WEITZ: Iwill reframe it. Can I with- 
draw it? 
THE COURT: Let him answer the question. 
MR. WEITZ: May I refrase it, your Honor? 
THE COURT: Is the microphone a fixed object 
or on a cord that extended? 
A It's on a cord, sir, that's coiled and it can be 
stretched back and forth like a telephone, 
THE COURT: Like the little microphone on 
the Sony transmitter? 
THE WITNESS: It's more like on a telephone. 
MR. WEITZ: We may have a picture of it. 
Q I show you Plaintiff's Exhibit 11 in Evidence, 
and does that show the microphone and the cord it is on? 
(Handed to the witness.) 
Yes, sir, it does. 
Q And that's where it's located in the auteo- 
bile, on the console between the tyvo seats. Isn't tant 
80? 


A That's where it's attached, yes. 
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Q And that's about the length of the cord, too, 
that shows the length of the coil and cord? 

A It shows part of the cord, sir, yes; part of it 
is behind the console, 

Q Officer, is that the sicrophone on which you 
attempted to make a transmission which your lawyer read 
today? 

MR. GARDNER: I object to the pier your 
lawyer read. I read something which wes a question 
and answer taken on October 2nd, 1972, I object 
to the fora, 

MR. WEITZ: I will rephrase it, Judge. 

Q Is this the microphone that was referred to 
in the testimony that you gave in October of '72? 

MR. GARDNER: October 2nd of '72, 

THE COURT: October 2nd. 

sir, that is a picture of the microphone, 

MR. WEITZ: May I pase it out? 

THE COURT: Yes, of course. 

(The photograph referred to is handed to the 

for their view.) 

THE COURT: Go ahead. 

& Ant the left-hand door of your car -- the 


right-hand door of your car was clesed when you left 
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that car earlier that evening? When you got out of 

that car earlier that evening to proceed after George 
Haber walking down the aisle, you got out of the dri- 
ver's side of the car. Isn't that true, sir? 

A Yes, sir. 

Q And the right-hand door of your car was closed? 

Both the right-hand docs were closed, sir. 

Q And you didn't open the right front door 
when you came back to the car, did you, sir? 

A No, sir, I did not. 

Q So when you wont to the sicrophone you didn't 
appreach it from the right front door of the car, did 
you, sir? 

A No, sir, I did not. 

Q And you went to this microphone at the left 
front door, didn’t you, sir? 

A We were heading for the left front door, yes. 

Q And did you say that the girl gave you the 
microphone through the door? 


A Yes, sir, that's what I said. 


Q And did you say that the girl -- you told the 


girl to put her name on the pad in the car seat? 
A Yes, sir. 


Q And you're telling this jury you were at the 
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door, the girl was at the door and this wan got into 
the car between you and the girl. Is that true, sir? 
A No, sir. 
WEITZ: I don't have anything else, Judge. 
GARDNER: Nothing further, yor Honor. 
COURT: You may step down, Mr. Sehlmeyer. 
WITNESS: Thank you. 
(The witness is excused.) 
MR. WEITZ: Call ny next witness, sir? 
THE COURT: Go get hin. 
SHELLEY BRAVERMA &, was duly sworn 
and testified as follows: 
MR. GARDNER: If your Honor please, I object. 
I don't know who this witness is. He was never 
disclosed and he is aot set forth, as set forth 
in the pretrial order. 
Mit, WEITZ: He is a ballistics expert. 
MR. GARDRER: I don't want speeches made to 
the jury. 
THE COURT: Wait a minute. Let's come up 
here and take a look at the pretrial order. 
MR, WEITZ: You want a side bar? 
THE COURT: Yes, I do. 


(The following takes place at side bar and 
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out of the hearing of the jury:) 

THE COURT: Is your claim that you have listed 
this witness? 

MR. WEITZ: No. In the pretrial order it says 
we would bring a gun expert. 

THE COURT: Where does that say that? 

MR, WEITZ! Right here, Judge. I am reading 
it upside down. 

MR, GARDNER: It says gun expert, identify 
presently unknown and it would be provided prior 
to the trial. And it was not provided and it de- 
prives the defendant of the right of discovery. 
And they have the right to amend at any time prior 
to the case going to trial. 

MR. WEITZ: I didn't speak to this man prior 
to the weekend, Judge. 

THE COURT: I am afraid I will sustain it. 

MR, WEITZ: I appeal to the Court's discretion 
in this aatter, 

THE COURT: No. 

MR. WEITZ: The wan was sitting here two days. 
What prejudice is it to the defendant? 

THE COURT: It may be, depending on his tes- 


timony. They aay now want to have an opportunity 


Colloquy 

to get somebody to refute what he says. That's 
the purpose of pretrial disclosure, to prevent 
this kind of surprise. 

MR, WEITZ: I think this becomes under these 
rules a gaze. 

THE COURT: It does not become a game: Quite 
to the contrary. This is to take the game out of 
these rules. That's the purpose of these rules. 


If you're before Lloyd McMann or any of the judges 


in the Southern District, they would lower the 


bcem on your head with a vengeance, 

MR, WEITZ: I am not saying the Court is doing 
this. I sam making an argument. I am not saying 
this personally to the Court. I am addressing ny 
rewarks to the discretion of the Court. I am ask- 
ing the Court to consider that these rules are 
game-playing when we have a simple question of a 
man who is a ballistics expert, but we told the 
defendant we would be bringing a gun expert into 
court. 

THE COURT: Wo, you didn’t say that. You said 
identity presently unknown and you said such iden- 
tification would be provided seter te the trial of 


of this action. 
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MR. WEITZ: We came up for trial eo fast, it 
wasn't posstbie, ' 

THE COURT: The defendant was perfectly within 
his rights and reason to say identity not having 
been provided, they don't intend to call such an 
expert. That's the purpose of it, to enable hia 
to produce a <-=- 

MR, WEITZ: There was not tise before trial. 
I didn't know the identity of this man until this 
weekend. We were on trial. 

THE COURT: Then you haven't prepared your 
case properly. 

MR. WEITZ: As I said and I want to gay it 
for the record, I am not directing ay remarks to 
the Court personally. I want the Court to under- 
stand that. I think this becomes gase-playing on 
the part of the courts. 

THE COUPT: How can this be game-playing? 
How can Mr, Gardner, one, check this man's qual- 
ifications, his background; two, determine whether 
based on what he is able to determine in an in- 
vestigation prior to trial, whether he warts to 
investigate various aspects in what he has done 


in other cases, and sv forth; three, whether he 
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wants to call somebody who is going to offset his 
testimony, one or more experts; if you don't give 
hia the appropriate information prior to the trial? 
That's the purpose of it. That's the purpose of 
listing the witnesses. That's the purpose of iden- 
tifying people. 

MR. GARDNER: And if I make that judgment as 
& result of investigation, I would require then to 
advise Mr. Weits of any witnesses I intend to pro- 
duce to give him the same opportunity. 

It seeus to we if the rules are followed ap- 
propriately, each party should have full and com 
Plete disclosure so there is no, quote, unquote, 
surprise witness at the last soment. 

THE COURT: I had this precise problem on a 
case that involved the question of a seat belt 
expert where the defendant didn't reveal to the 
Plaintiff? that he intended to use a seat belt de- 
fense as a defense. And I violated the pretrial 
order and the result was what otherwise would have 
been a one week case was a four to five week case, 
It disrupted the calendar of this Court, ended up 
in a mistrial and it just raised havoc because 


the plaintiff's attorney claimed — and I thought 
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it was considerable justification -- that he needed 


a continuance and he had to get his opposing ex- 


perts and *e had to have the adequate opportunity; 
and it was a nightesre, That's why we have this 
rule for. 

MR, WEITZ: I understand that. And I wish 
to make my record as I can, and I am stating I aa 
moving now for permission to amend the pretrial 
order to include this gentleman's nase so that 
he may testify. I am addressing my motion in the 
interests of justice to the Court, I think the 
Court has the power so to do. The gentleman's 
testimony will be with respect to the technical 
aspects of this weapon, the weapon in the posses- 
sion of the defendant. And when I say defendant, 
I mean in the plural, when the County of Nassau 
has prescribed, and if this wan hac anything to 
say about this weapon which is false or contrary 
to technical facts to rebut that from their vast 
-- add I don't mean to ponder -— their armanen~ 
tarium. This is a Police Department and not a 
lawyer without resources, 

THE COURT: It's an independent exps;t against 


an independent expert testimony which comes down 


Colloqty 
-- well, it's not quite that simple. 

MR. GARDNER: May I suggest -- 

MR. WEITZ: I wanted my == 

THE COURT: I always get the arguments in 
the interests of justice, And I submit the in- 
terests of justice are best served for adherence 
to the rules of law and that's why we have the 
ruies of law, 

As far as the operation of this gun is con- 
cerned, there has been considerable testimon: 
already. I don't think this witness is going to 
add anything to that. I don't really see what 
he is going to add and I conceive of opinions that 
might well result in substantial prejudice to the 


defendant where he perhaps can't go out at this 


stage and get an independent gun expert to counter- 


act it. 
You had testimony from Sergeant Sehliseyer 
and Sergeant Fehn as to the operation of this gun. 
I am afraid I have to sustain the objection. 
MR. WEITZ: I have an automatic exception, 
Judge. 
(The following takes place in open court and 


in the presence of the jury: ) 
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THE COURT: You may step down, sir. 

Ladies and gentlemen, there are certain pre- 
trial procedures and rules which the courts pre- 
scribe. And it's to obviate the -—- what used to 
be the so-called surprise in a civil case. 


And as you gather, it’s not only surprise, 


but also during the course of pretrial preparation, 


and so forth. And when one witness has not fully 
complied with the pretrial precedures -- I mean 
one party has aot fully complied with the pretrial 
procedures and produces a witness, it's not fair 
to the other side unless those rules “ve been 
complied with. 

And in the case of the plaintiff, in all fair- 
ness to the plaintiff in this particular case, this 
was not willful or negligence in any way on their 
part. They apparently came across this witness in 
the last couple of days. But unfortunately under 
our rules they can't use hin. 

MR, WEITZ: Thank you, Judge. 

May I call the next witness, Judge? 

THE COURT: Yes. 

Ladies and gentlemen, I should add not only 


in fairness to the plaintiff, but in fairness to 


ye 
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the defendant. The witness who was just here was 


not a witness to the events in any way. ‘So you 


haven't been deprived of any of that testimony. 


He was going to give you what is called expert 
or opinion testigony, which is quite different. 
He was not an eyewitness, so you are not being 
deprived of an eyewitness. 
ALAN LOEFFLER, was duly sworn, and 
testiried as follows: 
DIRECT EXAMINATION 
BY MR. WEITZ: 
Q Sir, have you been subpoenaed to come to court 
here by ay office? 
A Yes, 
Q And were you subpoenaed the other day and we 
couldn't get to you and you were told to go home? 
A Yes. 
Q And then were you resubpoenaed? 
Yes, 
Q All right. 
And, sir, would you tell this Court and jury 
how old you are? 
A Twenty-one, 


Q Where do you live? 
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Massapequa. 

Q And are you married? 

No, I am not. 

Q And what is your occupation, Mr. Loeffler? 

Diesel mechanic. 

Q I'm sorry, sir? 

Diesel mechanic. 

Q Diesel mechanic? 

Right. 

Q Mr. Loeffler, I am going to stand down here. 
I would like you to keep your voice up. I heve trouble 
hearing you. 

And would you please tell us, were you at the 

Nassau County Coliseum parking lot on the night of 
September 29, 19727 
A Yes, I was. 

Q And would you tell us, were you on foot or 
in a car or what? 
A In ay parents’ car. 

Q What? 

In my parents’ car, 

Q Your parents’ car”? 


Yes. 


Q And what were you doing there? 


573 


39 Loeffler-Direct Blo 


A A friend of mine got in a car accident. He was 
going to the Coliseum that night. Right before he got 
to the Coliseum, he got into an accident and I went 
with his brother to see if we can find the car and see 
if it was all right and for him to get home safe. 

Q And while you were in the lobby, did you ob- 
serve an incident involving a young man and a police 
officer? 

A Yes, I did. 

Q And were you on foot or in a car at that time? 

I was still ina car. 

Q And do you recall in which direction you were 
traveling or what exactly you were doing? 

A I was going towards the Coliseum. 

Q Towards the Coliseum? 

Yes, 

Q And were you traveling in an aisle as dis~ 
tinguished -- 

A Yes. 

Q And were you the driver? 

Yes, I was, 

Q And did you have your headlights on? 

Yes. 


Q And were there lights in the Coliseum parking 
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lot as well? 
A Yes. 

Q Would you jugt in your own words be good 
enough to tell his Honor and this jury what you saw on 
that night. 

A Well, I was driving down the aisle looking for a 
friend of my parents' cs and I came across the police 
car in the aisle. 

Q I can't hear you, Ai. 

A I came across the police car in the aisle with the 

door open, the driver's door. And I approached the car, 
about fifteen feet. And then I stopped and I noticed 

a policeman and another guy fighting on the ground. And 
I remember seeing the policeman with a billyjack in his 

hand, 

Q Did you see him do something with that? 


A No. I just saw the kid take it away from the cop 


and throw it. 


Q And throw it? 

Yes, in between two parked cars. 

Q Pardon? 

In between parked cars on the aisle. 

Q He threw the jack in between parked cars? 


Yes. 
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Q Then what? 

A They were wrestling on the ground for maybe a 
minute and the cop was on the bottom and the cop got 
up and he brought the kid over to the car, the police 
car, And I saw a girl sitting in the car and he akked 
the girl to give him the mike so he could radio for 
help. 

And while this happened he had the kid against 
the car with one hand and when he went to reach in to 
get the mike, the girl broke loose -- the kid broke 
loose and he got in the police car, And the car was 
running and he put the gas pedal down to the floor. 

And then the cop was yelling to him, get out of 
the car, get out of the car. And he reached in and he 
pulled him out of the car. 

Q Who reached in? 

The officer. 

Q Was the officer outside of the car? 

Yes. 

And you say he pulled -- 
he pulled him out of the car, 


He pulled the young man who was behind the 


out of the car. 
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Q All right. 


A And he had him on the side of the car and they were 
fighting for a while and the kid took a swing and hit 
the cop in the mouth. And then I gaw a gun in his hand, 
the cop's. 

Q Whose hand? 

The cop's. 

And i saw him hit the kid a couple of times on top 
of the head. 

Q With what? 
A With the gun, the butt, the grip part you hold on 
to there. 

And the kid was screaming for his mother, holding 
his head. 

Q What do you mean holding his head? Who was 
holding him? 
A Maybe he was in pain from being hit on the head, 
but he was holding his head, screaming. 

Q Who was holding his head, the kid? 

Yes. 

Q With his own hands? 

Yes. 

And I heard a shot go off and broke the rear window 


of the door. 
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When you heard a shot go off, did you see a 

gun? 
A Yes. He was hitting him over the head with it. 

Q Who is the “he" that was hitting whom over 
the head? 
A I's sorry, the cop was hitting the kid over the 
head with the gun. 

Q When the gun went off? 

Yes. 

Q And then what? 
A It broke the back window of the door in the police 
car. And then they — 

Q Did you see the boy have his hands on the gun 
at any time? 
A No, no, he didn't. 

Q And << 


Then he broke loose and went to the rear of the 


Q Who broke loose? 
A The kid. And they went to the rear of the car and 
were fighting there for a while. And it was kind of 
grabbing each other, trying to get a hold of one another. 
And I saw the cop take a step back and fire the 


gun, And I saw the kid go down. 
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And then I pulled ay car along the police car and 
I asked the officer if he was all right. And he just 
looked at me dazed and he didn't say anything. 

And I saw, I think the Coliseus guards or the cops 
over there. He came over and he told me to sgove on, 
so I went up about fifteen or twenty cars and parked 
my car and I just waited there a while. 

And that night when I went home I went to a call 
phone and I saw a cop sitting in his car and I told hia 
what I saw. And he told me there would be detectives 
over the next day to question me. 

q And were you questioned the next day? 

Yes. 

Q And were you also questioned thereafter by 
somebody else, District Attorney or somebody like that? 
A Yes. They took a statement. 

Q And are you telling us now your best recollec- 
tion of the events that happened that night? 

A Yes. 

Q And have you been shown various papers, the 
statement that you gave as well as the testimony that 
you gave to the DA >= 
A Yes, I have. 


oe -- on October 1 of ‘727 
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Yes. I don't remember the date, but it was after. 
Q In any event, it was -- this file, it was 
file that you were shown or these papers that you 
shown, Is that correct? 
Yes, it was. 
MR. WEITZ: If your Honor please, may I in- 
dicate for the record that this is marked Plain- 
tiff's 26 for identification, It's one of the 
records subpoensed from the Nassau County Police 
Department. 
I don't have anything else. 
THE COURT: Do you want to take a five minute 
recess at this juncture? 
MR. GARDNER: I don't need it, your Honor, 
ubless the jury needs it, 
THE COURT: Well, we have been going a little 
less than an hour, so I think they can go a little 
longer. 
CROSS-EXANINATION 
BY MR. GARDNER: 

Q Now, Mr. Loeffier, you had come to court, you 
said, sometize earlier and then you were sent hone, 
right? 


A What was that? 
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Q You had been subpoenaed to court before today, 
is that right, by Mr. Weitz’ office? 
A Yes, last Thursday. 

Q And were you in court, in this building last 
Thursday? 

A Yes. 

Q Did you have occasion to meet Mr, Weitz? 

I believe so, yeah. 

Cc What about someone from Mr. Weitz' office, 
anyone else? 

A Yes, there was one other person, but I don't know 
his nawe. I forget his name. 

Q What time did you arrive in court Thursday, 
last Thursday? 

A It was about ten o'clock. 

Q What time were you sent away? 

A quarter of five. 

Q And during that period of time between ten 
o'clock in the morning and quarter of five in the after- 
noon, anybody from Mr. Weitz’ office or yourself talk 
to you about the case? 

A Yes. 
Q Were you shown that first day, last Thursday, 


when you were spoken to by Mr. Weits or someone frow his 
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office, were you shown the document, the signed state- 
ment you had made om October ist, '727 
A Yes, sir, I was, 

Q And was there any discussion between yourself 
and the person from Mr. Weitz’ office or Mr. Weits that 
-~- as to any difference of what you said in the signed 
statement on October ist, ‘72, and what you testified 
to teday? 

A Some of it I west over didn't seem familiar. I 
didn't remember everything. 

THE COURT: Wit a minute, 

Some of it -- 

MR. WEITZ: I think one of the jurors indicated 

a probles., 

THE COURT: Read back the last answer. 
MR. GARDNER: Can we have it read back for 
his, please? 

Some ~- 

THE COURT: Wait a minute, 

Read it back, 

(The Court Reporter reads back the requested 
portion.) 

Q So at least as of Thureday last week you went 


over what you had said on October Ist, ‘72, and it dida't 
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seen fawiliar to you, right? 
A Yes. 
Q Sir? 
Yes. 
Q The reason I ask you, he can't get it when 
you shake. 


take it because that's been almost four 


Q A lot of things happened in your young life 
in the last four years, right? 
A Yes. 

Q Tough to remember, isn't it? 

Sure is, 


Q Did either Mr. Weitz or anyone from his offic 


attempt to help you remember the things you found dif- 


ficult to remember in the four years? 
A No. 
Suggest anything to you? 
No. 
Q Talk to you about where the gun was or who 
had the gun, anything like that? 
A No, 


Q Not a word? 
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A Just wh: . read over what I wasn't clear on. 

Q What you weren't clear on? Who did you dis- 
cuss what you weren't clear on with? 
A I don't know; one of his associates, i guess. 


q Did he give you his name? 


A No, I don't remember his name. 
Q And when you -- what weren't you clear on 
that you discussed with Mr. Weitz’ associate? 


A I believe in the statement there they were saying 


the cop and kid were fighting over the gun. And I don't 
rewember seeing anything like that, 

Q You didn't remember that Thursday? 
Yeah. 


Q And when you told the on Thursday, Mr. Weitz‘ 


associate, that you didn’t remenber four years after, 
that part of it about figkting over the gun, *~as there 
any discussion with Mr. Weitz’ associate concerning 


that? 


A No, there wasn't, 


Q Did he -- 


You see, in the statement ~~ 


Q Plwuase @-— 


“MR. WEITZ: If your Honor please, can we have 


the witness answer? 
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THE COURT: de answered it. 

Don't make a statement. Just apswer the ques- 

tion, 

Q Would you say your memory of what had occurred 
was fresher the day after the incident than it was’ last 
Thursday, four years after? 

A Not really. I still remember just -- what I saw. 
Some of the statement didn't seem correct. 

Q Did Mr. Weitz’ associate suggest to you the 
manner in which it aight not be correct, the statement 
you gade in October? 

A No, Anything that I didn't feel was correct was 
on my own. 

Q I see. 

By the way, was there any discussion about 
loging time from your work or any money you wight lose 
by being away from your work? 

A Yes, there was. 

Q What was the discussion? 

That I would be paid for the days being out. 

Q Mr. Weitz said you would be paid for the days 
that you were out, that was Thursday you were out? 

A Well, Thursday I was on vacation, 80 it didn't 


matter. 
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And you would bw paid for today, your being 


Q How much would you be paid? 

$50 a day. 

Q By the way, you had received a subpoena is- 
sued out of this court to appear, right? 

MR. WEITZ: Judge, I will object to that. I 
don't even know what that means. 

Q Before Thursday, before you arrived here 
Thursday, did you get a subpoena requiring you to be 
here? 

A I believe so, yeah. 

Q Did you get another subpoena to be here today? 

Ko, 

MR. GA"T*¢(R: Can I mark this, if your Honor 
please? 1 prefer to have it marked as one exhibit, 
A,B,C and D. 

THE COURT: I think you are beyond that. 

THE CLERK: This is F. 

MR. GARDNER: I mean Fel, 2, 3 and 4. 

THE CLERK: Five documents marked for iden- 
tification as Defendant's Exhibit F-1 and 2 aad 


3 and 4 and FS, 
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Q Now, Mr. Loeffler, I am going to show you 
Defendant's Exhibit F -~- I'm sorry, where is F-1? 
have F-l1, F-5, 3 and 2. Did you mismark them? 

THE CLERK: You gave me four statements, It 
should be -— here it is, excuse me, 
MR. GARDNER: Thank you. 

Q Now, Mr. Loeffler, I will show you Defendant ‘'s 
Exhibit Number F-1 and ask you if that's your signature 
at the botton. 

(Handed to the witness.) 

Yes, it is. 

Q Was that the first page of the statement you 
made on October the 3nd, 1972? 

A Yes, it wae. 

Q Did you read it before you signed the first 
page? 

A Yes, I did. 

Q Did you make any changes on the first page? 

No, I didn’t. 

Q Did you indicate to anybody on the date that 
you signed that statement after having read it that it 
was incorrect in any manner, shape or form and needed 
correction before you signed it? 


A No, I didn't. 
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Q I show you Exhibit Number F-2 and ask you if 
that bears your signature on the botton. 
(Handed to the witness.) 


Yes, it does. 


Q Did you read that page before you signed it? 


Yes, I did. 

Q Did you indicate -- did you sign that and 
read it on the first of October, 1972? 

A Yes, I did. 

Q Did you make any corrections on the page? 

No, I didn't. 

Q Did you indicate to anybody that there was 
any error in anything at all that required correction 
before you signed it after having read it”? 

A No, I didn't, 

Q I show you page number F-3, Mr. Loeffler, and 
I ask you whether or not that's the third page of the 
statement that you read and signed on the ist of October, 
°72. 

(Handed to the witness.) 

Yes, it is. 

Q Did you make any correction on it before you 
signed it? 


A Yes, one, 
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Q What was the correction you made? 

A Here they have that the cop was beating hin a 
couple of minutes on the head. 

Q And you changed that to what? 

Right. 

Q What, to what? 

A few times. 

Q You changed a couple of ainutes to a few 
times, right? 

A Yes. 

Q So the statement wan originally written that 
the cop was hitting hia for a couple of minutes and 
you crossed it over and changed it to a few times. Is 
that correct? 

MR, WEITZ: This statement speaks for itself. 

THE COURT: No, no, it's important. You're 
overruled. 

MR. WEI7~: Your Honor, both counsel and the 
witness are bows reading the change and it is not 
quite right, Judge. 

THE COURT: Overruled, unless it's a misstate- 
ment of fact. 

MR, WEITZ: Counsel and the witness are both 


reading a piece of the page and both of them are 
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misreading the statement. 

THE COURT: You will have to correct it én 
redirect. 

Q Mr. Loeffler, very simply, on the third page 
the statement you originally meant was a couple of min- 
utes and it was crossed out and instead of a couple of 
minutes the statement about a minute, and it was crossed 
out and did you then put your initials, AL, on it? 

A Yos, I did. 


Did you make a correction on it? 


And you didn't make a correction on 1 and 2? 


And you signed 
I did. 
Read it? 
I did. 
Q Make any other corrections except the other 
corrections you made and initialed? 
A No, I didn't, 
Q Tell anybody there were any corrections you 
wanted to make besides that one correction on page 3? 
A No, I didn't. 


Q I show you number four and I show you number 
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five, F-4 and F-5, 

Did you read those two pages the same as you 
read the other two pages when you signed it? 

(Handed to the witness.) 

Yea, I did. 

Q Did you make any corrections on those pages 
of your statement of your recollection of the incident 
on October lst, '72, before you signed it? 

A No, I didn't. 

Q Did you tell anybody there had to be any cor- 
rections that you wanted to make a correction on pages 
number four and pages number five as you had made on 
page number three when you signed it? 

A No, I didn't, 

Q Was the statement you gave on October ist, 
72, contained in those five pages which you read and 
which you signed the truth as you best remembered it 
on the lst of October, 1972, one day after the incident? 
A Yes, it was. 

Q Memory better one day after the incident than 
it is today, four years after? 


A I think it's just about the same, really. 


Q By the way, when you left the courthouse, 


Mr. Loeffler, on Thursday, did anybody give you the 
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vee 


statements so that you could read it and maybe refresh 


your recollection? Were you given a copy to take home? 


A 


No, no. 
MR. GARDNER: I offer it, if your Honor please. 
MR. WEITZ: If your Honor please, I have ab- 
solutely no objection, except I think we might have 
the original because it would be easier for the 


jury to read the original. The original is in 


court, I subpoenaed tt, 


THE COURT: It's up to counsel, 

MR. WEITZ: Do you have any objection to 
letting them have the original? 

MR. GARDNER: We will have to remark it. 

THE COURT: That can be done, You don't have 
to hold the jury up for that. 

THE CLERK: Remark them as an exhibit? 

MR. GARDWER: Can we redact it as the same? 

THE COURT: Why don't you just read it, if 
it's the exact thing. Your copy will be admitted 
into evidence now and give him your copy and you 
can substitute it later on. You don’t have to 
hold the jury up while he goes through marking it. 

MR. GARDWER: Homicide, 1752-72, statement 


of Alan Loeffler, October 1, ‘73. 
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"My name is Alan Loeffler. I am seventeen 
years old, born November 23, 1954. I live at 
88 «— " 

Q It looks like Gonto (phonetic spelling) Avenue. 
Toronto, 

MR. GARDNER: "Massapequa, New York, with sy 
parents. I am employed part-time at Red Liga Esso 
Station, Hicksville Road, Massapequa, New York. 

"On Friday, September 29, 1972, I went, to the 
rock concert at the Nassau Coliseum with Glen Logan. 
We got there shortly after eleven o'clock,p.s. I 
was driving ay father's car, a 1971 Impala, plate 
number MW2212, New York, in the south parking field 
looking for Glen's mother's car as it had been in 
an accident. I was driving up and down the aisles 
looking for it. While I was looking for the car, 

I noticed a guy running, being chased by a girl. 
The girl called, ‘Johnny, Johnny.‘ I think this 
guy was chasing two other girls, but I am not 
positive. I passed by the guy and I looked at 
him and I knew he was on something, drugs. He 
wasn't drunk, 

“r continued looking for Glen's mother's car. 


A few minutes later I drove down an aisle going 
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toward the Coliseum and noticed a whits police car 
with the driver's door open. I drove up to fifteen 
or twenty feet in front of the police car and 
stopped. I noticed a girl with long dirty-blond 
or light brown hair in the police car, Outside 
the police car I noticed a policeman and a guy 
wrestling on the ground. The cop was on the bot- 
tom, the guy was on his back, I don't know how 
the cop got up, but he did, and he brought the guy 
towards the driver's door of the police car. 

"I then saw the girl in the police car give 
the cop the mike. When the cop was holding the 
mike the guy jumped into the police car. The guy 
wust have put the gas pedal to the floor as I heard 
a loud engine scream. I heard the cop scream at 
the guy to get out of the car. The cop and the 


guy were struggling. All of a sudden the cop had 


the gun, I think it was the cop's gun, by the bar- 


rel, I don't know whether the cop or the kid 
pulled the gun out. The cop hit the guy in the 
head a few times with the back of the gun." 

Theu there is the cross out, a couple of sain- 
utes, struck out with your initials, AL. 


“about a sinute later the cop got the guy out 
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of the car. The kid was screaming, ‘Mos, son’. 
The cop had him by the wrist. Then the guy started 
to hit the cop in the mouth, The cop grabbed the 
guy's hatr and pushed him towards the police car. 
I think the cop hit him in the head with the gun. 
As the cop was hitting the guy with the gun, the 
gun went off and I heard glass break. They con- 
tinued to fight and were now at the back of the 
police car. It looked like the guy was trying 
to grab the cop's gun. They were still fighting. 

“Then I heard the gun go off again and the 
kid fell to the ground. The cop walked to the 
sides of the police car and leaned against it. He 
was bleeding bard, He looked like he was dazed. 

"While this was going on I didn't see anyone 
around, no other policemen, While the cop was 
leaning against the car after the second shot, a 
plain clothes policeman arrived, I pulled up next 
to the police car with sy cer, I awked the cop if 
he was all right. He didn't answer, He looked 
dased. 

“Then the plain clothes policeman told me to 
leave. As I was leaving a large number of police 


cars arrived, I pulled over and let them get in. 
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I then parked wy car and stayed for about five or 
ten minutes. Then Glen and I went and got some- 
thing to eat and then we went hone. 

“Last night about one a.e. after work I went 
over to a police phone and told the policeman 
there what I had seen at the Coliseum the other 
night. The policeman took my name and address, 
called somebody on the phone, The officer told 
me to go home, that somebody would see ne. 

"I have given this statement to the detective, 
read it, signad it and it is the truth to the best 
of sy knowledge.” 

BY MR. GARDNER: 
Q Now I ask you, Mr. Loeffler, was it not in 
fact that this document marked Defendant's F, each page 


which you read and signed as cf October ist, 1972, was 


the statement that you read, that you signed and which 


was the truth, to the best of your knowledge at that 
tine? 
A It was, 
Q You didn’t say in this statement anywhere that 
the policeman stepped back and shet -- 
MR. WEITE: The statement speaks for itself, 


your Honor. 


Loeffler-Cross 
THE COURT: Overruled. 


@ Did you? 


No, not in there, no. 


Q By the way, the policeman was pretty tall, 
wasn't he? 

A Yes, he was. 

Q When he stepped back, as you told us before, 
where was the boy in reference -- where was the other 
fellow? Where was he in reference to the policeman in 
terms of height? Was he eyeball to eyeball wit’: him? 
A No, 

Q Much lower? 

About to his shoulder, I guess. 

Q And when the policeman aimed the gun, #8 you 
indicated before, did he aim up, straight forward or 
down? 

A I am not really sure. 

Q Are you not really sure because you didn't 
see it? 

A Well, we were in back of their car and I was in 
fromat of the police car. 

Q And was there something between you and the 
policesan and the boy at the time that second shot went 


off? 
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The police car, yes. 


Q How high was the police car? 


A Three feet, the back of the car maybe? All I 


could see was from their waist up. 

Q And you saw them from their waist up. Did 
you see the policeman's hands? 
A Yes, I believe I saw then. 

Q When you say you believe you saw them, is that 
what you told to Mr. Weitz’ assistant the other day, 
that you believe you saw hin? 

WEITZ: Just one minute, your Honor. 

GARDRER: Please, Mr, Weitz, 

WEITZ: I object tc what he told se, 

$ Mr. Weitz’ associate, he said. 
MR. We said or his associate. 
THE : Is that what you told Mr. Weitz’ 
associate? Is that what I heard? 

THE WITWESS: Yes. 

Q Wacn’t there any discussion at ail between 
you and Mr, Weitz’ associate as to what your testimony 
would be before they put you on the stand? 

A No, They just went over it with me, that's all. 

Q When you gay you went over it, how did this 


associate of My. Weitz go over it with you? 
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Just asked me questions, what you're asking me now. 
Q By the way, you didn't recall seeing Mr. Weitz’ 
associate on the 29th of September, 1972, in the Coli- 


sews? 


He wasn't there? 

No. 

Q Did Mr. Weits' associate spend some time with 
you, Mr. Loeffler, in trying to get you to remember these 
things that you're having difficulty remembering? 

A Some, yeah, 

Q By the wa, as you viewed the other pergon 
with whom the police officer was having this struggle, 
@id you have an opinion as to whether or not that other 
person was on drugs? 

A It seemed that he was, yeah. 

ca} Had you seen other people of similar age un- 
dergoing the effects of drugs? 
A Yeah. 

Q And what kind of effects was this other fellow 
having that drew you to the conclusion that he was on 
some kind of drug? 

A He just had the look in his face that he was. He 


looked dazed and he wasn't clear. 
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Q Did you have any discussions with anyone else 
reeeutly besides Mr. Weitz’ associate to help you refresh 
your recollection? 

A No, 
MR. GARDNER: One soment, 
(Whereupon, there was a pause in the proceed- 
ings.) 

Q Now, you remember where it was that this state- 
ment was taken from you which you read and signed on 
each page? 

A Yes, it was in Mineola. 

Q Where? 

At Homicide, I believe, in Mineola, 

Q Did there come a time in addition to that 
statement which is marked Defendant's Exhibit F, that 
you also were asked -- that you also gave some answers 
to a District Attorney who asked you some questions? 

A Yes, there was. 

Q That was different than the statement you read 
and signed, and by that I mean that was a different place 
than the statement that’s marked F? 

A What do you mean a different place? 


Q Was this statement takea at one time and there- 


after the District Attorney asked you questions in ad- 
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dition to this statement? 
A I believe so, yes. 

Q And you gave staiements at two different times, 
one which is marked F, the written one and the second 
one in response to certain questions by the District 
Attorney. Is that correct? 

A I believe sc, yes. 

Q Were you asked this question and -- let me 
put it this way: Did you ever tell the District Attorney 
that you were not able to see these parties, namely, 
the policeman and this other fellow, at the time the 
g 3 went off because you were in frort of the police 
car and they were in back? 

A Yes. 

Q And did you tell the District Attorney that 
because of the position, namely, that they were in 
front -~- you were in front of the police car and they 
were in back, that you were not able to see either of 
thea, the boy or the policeman when the gun went off? 


A I could see the two of them standing there, yeah, 


Q But you didn't see the gun go off, did you? 


No. 
MR. GARDNER: Nothing further. 


MR, WEITZ: May I have that docusent in evi- 
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dence? 


(Document referred to handed to Mr. Weitz.) 


REDIRECT EXAMINATION 
BY MR. WEITZ: 

Q Alan, you have already told us this is a true 
statement when you gave it. 
A Yes, it was, 

Q I just want to ask one or two questions about 
this document. 

This document, is it in your handwriting? 

No, it isn't. 

Q Is it in the handwriting of the police officer 
who took it from you? 
A I believe it is, yes. 

Q tnd would you tell this jury how was this done? 
I mean, did you answer questions and he wrote as you 
answered questions or what? How was it done? 
A I really don't remember. I believe so, but I'm 
not too sure, 

Q Did you stop him during the writing or did 
he write it out and say to you, I want you to initial 
this thing on page three, and then you printed your 
initials? 


A No, I read it over and I noticed it and I told 
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him, 

Q Would you take a look and see the way this 
is written. I want to show you something. 

(Exhibit handed to the witness.) 

I saw it before. 

Q It says the cop hit the guy in the head a few 
times with the back of the gun, period. And the next 
sentence says a couple of minutes, and a ine was drawn 
through it. 

Do you see it? 

Yes. 

Q Did you start to say a couple of minutes and 
then say to the officer, wait a minute, strike it out? 
Or did he write a couple of minutes and then change it 
and say about a minute later and say to you, now, son, 
would you initial this paper for me? 

MR. GARDNER: Your Honor, if Mr. Weitz wants 
to testify he should withdraw the witness and take 
the stand. 

THE COURT: Strike it out, all out, unless 
you wish to take the witness stand. It's not 
admissible on redirect. 

MR. WEITZ: It's their document, 


objection to it. I just want to find 


we. 
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stances under which it was prepared. 
THE COURT: That's not the way to ask. 

q Alan, you did tell the cops on September 29th, 
1972, you went to the rock concert at Nassau Coliseum 
with Glen Logan and you got there shortly after eleven 
p.m. Is that right? 

A Yes, I did. 

Q You did tell the police while you were looking 
for the car you noticed a guy running, being chased by 
a girl and the girl was calling, "Johnny, Johnny", 
right? 

A Yes, I did. 

Q You think that the guy -=- you thought the guy 
was chasing two other girls, but you're not sure, you 
told them that? 

A Yes. 
Q And he wrote it down? 
a Yes. 

Q And that was true as far as you knew? 
a Yes. 

Q And you passed by the guy and you looked at 
him and you knew he was on something, drugs, but neo 
wasn’t drunk? 


A Yes. 
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And you say he was on drugs. 

VYhat was it you told Mr. Gardner before that 
caused you to come to that conclusion that this fellow 
was on drugs? What was his state? 

A He just looked like he was. You could look in his 
face, his eyes were glassy, ! believe. 

Q You used the word "dazed", Is there another 
word kids sometimes use, spaced out, is that what you 
mean? 

Yes, kind of, 

Q Like disoriented? 


Yes. 


Q Now, you told the police officer you continued 


driving looking for Glen's mother’s car and a few mo- 
ments later you drove down an aisle going towards the 
Coliseum and I noticed a white police car with the dri- 
ver's door open? You told them that, didn’t you? 
A Yes, 

Q And that was true? 

Yes. 

Q And then you said, “I drove up to fifteen or 
twenty feet in front of the police car and stopped." 
And that was true, wasn't it? 


A Yes. 
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1) "l noticed a girl with long dirty-brown hair 
or light brown hair in the police car, Outside the 
police car J noticed a policeman and a guy wrestling 
on the ground, The cop was on the bottom, the guy was 
on his back." 

& Yes. 

Q Is that what you saw? 

Yes, 

Q You told it to them then and you're telling it 
to this jury today, that that is true? 

Yes. 

Q "Tl don't know how the cop got up, but he did 
and he brought the guy towards the driver's door of the 
police car." You saw that happen, too? 

Yes. 

Q "Yl then saw the girl in the police car give 
the cop the mike, When the cop was holding the mike 
the guy jumped into the police car," That was true, 
too? 

A Yes. 

Q And then you heard a loud engine scream, right? 

Yes. 

Q And you adduced from that, as you said, the 


police officer and the guy must have put the gas pedal 
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to the floor because of that sound you heard? 
A Yes. 

0 And you did hear it, there is no question 
about that, is there? 
A No. 

9 That's true and it was true on October ist 
when you gave this statement and it was true earlier 
today when you told it to Mr. Gardner? 

A Yes. 
Q And then you said, "The cop tried to pull him 


out of the car. The cop and the guy were struggling. 


All of a sudden the cop had the gun,” 


Did you see that? 

Yes. 

Q They were struggling? 

Yes, he was trying to pull him out of the car. 

Q And then was it true when you told them that 
you saw the cop with the gun? Yas that true when you 
said it on October list, 1972? 

A Yes. 

Q And it is true today? 

Yes. 

Q You didn't know whose gun it was at that time, 


correct? You just knew there was a gun? 
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Q ind you said, "I think it was the cop’s gun," 
but as you say, you don't even know today whose gun it 
was. Isn't that true? 

Yes, right, 

Q 4nd you gay the cop hit the guy? 

WR. GARDNER: I will object, if your Honor 

please, Counsel is reading half or yart of a 

sentence, 

MR, WEITZ: I will read the whole sentence. 

THE COURT: You can go back and reread the 
entire statement, Mr. Gardner, to the jury again 
if he leaves anything out. If he leaves any por- 
tion of anything out, you can start from the be- 
ginning and reread the entire thing. 

Q Alan, I will read you the entire sentence. 

"The cop and the guy were struggling. All of 
a gudden the cop had the gun, I think it was the cop's 
cun, by the barrel." 

Right. 

Q Is that true? 

Yes. 

Q “Y don't know whether the cop or the kid 


pulled the gun out.” 
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You didn't see the gun come out? 
No. I just saw it in the cop's hand, 


Q You just saw cup's hand on the gun? 


And that was at the side of the car? 


"The cop hit the guy on the head a few times 


the back of the gun.” 


Did you see that? 


No question in your mind about that? 


C That was true then when you told it to the 
police officer on October ist of '72 and it's true 20w 
as you tell it to this jury? 


Yes. 


Q "bout a minute later the cop got the guy out 


of the car." 

True? 
A He wasn't -- I didn't see him hitting the kid on 
the head inside the car. He was pulling him out of the 
car and when he -- 

THE COURT: How could all the be true if about 


a minute later they got out of the car? 


ae 


Loeffler-"edirect cot 


THE WITNESS: I don't understand how it was 


written and 1 signed it, you know, 


THE COUNT: It wasn't true? 

THE WITNESS: No, If don't remember right 
now seeing the cop -~ 

THE COURT: That page wasn't true then? 

THE WITNESS: That part isn't correct, no; 
unless my memory isn't the same, 

THE COURT: Your memory is better today than -- 

M8, WEITZ: Judge, please. 

THE COURT: Wait a minute, 

MR. WEITZ: You interrupted hin saying my 
memory is better todav, 

THE COURT: Your memory is better about four 
years -~ is better today than four years ago? 

THE WITNES5: I don't know if it's better, 
but it's not tho same now, 

THE COURT: You rethought it another way? 

THE WITNESS: It's just that I remember it 
different now, I don't remember the cop hitting 
him i». the head when he was inside the car, I re- 
member the cop yelling at him and trying to pull 
him out of the car. 


THE COURT: But you said they struggled as 
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they vere still in the car. 

"wr VITYESS: Yeah, nulline each other out 
f the car, 
THE COURT: Yes. 
Q Let me ask you this, Al: As far as this 
statement was concerned -- 

THE COURT: Wait a minute, 

Na you have any real indepandent memory ofr 
anything except what is in that statement? 

“WE WITNESS: Yes. 

THE COURT: You do? 

THE “YTNESS: Yes. 

THE COURT: And what is in there is wrong, 
is that what you're sayinc? 

™<r WITWESS: Tt seems lite that line is, yes. 

“HE COWRT: I see, 

Q ‘lan, let me put it to you this way. When 
this statement was made at that time, you told the cops 
the events that you recalled? 

‘ Yes. 

Q {11 right. 

As of this moment there is a difference be- 
tween your vecollection now and what you said here, Is 


that correct? 
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Yes, there is. 
Q Fine. 

But as far as eveything I nave read, ‘*ry~- 
thing up to here, your recoliection bas been the sane? 
A Yes. 

Q All right. 

Are you saying this is incorrect or that there 
is a difference in your memory between this and what is 
written here? 

A I'm not sure, you know. I don't know if that's 
correct. 

Q Or your memory is correct? 

Yes. 

Q All right. 

You wouldn't deny, Alan, that this is what 

you said at tuat time? Do you deny you said this? 
A No. | 
Q You don't deny it, do you, or just that you 
don't know? 
A I don't know -- I don't deny it. 
Q And you did sign this page in which you said 


the cop hit the guy in the.head a few times with the 


2 
back of the gun? You did sign that page. Is that right? 


A {I believe so. 
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Let me show it to you. It’s right here, 

(Handed to the witness. ) 

Yes, I signed it. 

Q And you did put that initial right after that 
on that -—- on that couple of minutes? 
A Yes. 

Q And you did, at least on this page, say about 
a minute later the cop got the guy out of the car? 
A Yes. He wasn't in the car that long, really. 

Q All right. 

So as to whether your memory is correct as to 
where those blows to the head were delivered, your memory 
today and what you told them in 1972 and what they re- 
corded in 1972, you did tell them that the young man 
was struck on the head by the cop while the cop was 
holding the gun? 


A Yes, I did. 


Q And you told them that? 


Yes. 

Q And is that true? 

Yes. 

Q Do you have a clear picture of that taking 
place, whether it was inside the car or outside the car? 


Yes. 


abate’ 
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Q And your stetement continues, “The kid was 
screaming, ‘Mom, som.‘ The cop had him by the wrist." 


Was tit true? 


Q Can you recall now, . an, which wrist the cop 
had him by? 

A No, no. I'm not sure, 

Q Can you recall which hand the cop was using 
when he had him by the wrist? Don't guess. If you 
can't, please don't guess. 

A I'm not sure now, no. 

Q But you do recall, you have a picture in your 
mind about the cop having him by the wrist? 
A I believe so, yes. 

Q And when you told that to the police back in 
1972, that was true as far as you can recollect, a 
couple of days after the event? 

A Yes. 

Q And, Alan, without my going through the whole 
thing, you heard bir. Gardner read the statement to the 
jury, did you not? 

A Yes. 
Q And would you agree, except for one thing you 


said where your memory was different, would you agr 2 
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that this is a true and correct statement of what you 
remembered within a couple of days after this accident 
-- this event? 

A Yes. 

Q You don't know me? 

No. 

Q In fact, when you came in here to court the 
other day, Thursday, you walked in with a subpoena and 
you walked over to Mr. Gardner and you asked hia what 
to do. Do you recall that? 

A Yes. 


Q I didn't even speak to you at that time, did 


No, 

Q And all these times you have been here in 
court, you have been in what is known as the witness 
room on the other side of this corridor, right? 

A Yes. 

Q In the courthouse the only paper -- and you 
were asked questions as to what you knew? 
A Yes. 

Q And you were told to tell the truth here, 
weren't you? 


A Yes. 
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MR. GARDNER: This is nice testimony of Mr. 
Weitz who never even spoke to the witness, 

THE COURT: That was all testimony you just 
gave, Mr. Weitz, whether you knew it or not. 

MR, WEITZ: You know, Judge -- may I make a 
motion at side bar? I really think that was un- 
called for. 

THE COURT: No. I will deal with your motion 
-- I will deny your motion, 

MR, WEITZ: I think it was uncalled for. 

THE COURT: It wasa't uncalled for in the 
light of what you just did, 

MR. WEITZ: Is your Honor saying I did some~- 
thing improper? 

THE COURT: 

Sit down. 

RECROSS EXAMINATION 
BY MR. GARDNER: 

Q The day that you sign d that statement narked 
Defendant's F, until the moment that you came into this 
courtroom on Thursday, up to the moment before you spoke 
to Mr. Weitz’ assistant, had you ever read taat state- 
ment? 


A No. 
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Q Did you ever have anybody question your memory 
or recollection up to the time that Mr. Weitz’ associate 
spoke to you? 

A No. 

Q Up to that time the only thing you knew of 
that event is what you had recorded on the statement 
of October the Ist, ‘72, right? 

A Yes. 

Q And it was as a result of the discussion with 
Mr. Weitz' associate for the first time that some doubt 
was put in your mind as to whether what was put in that 
statement was accurate or not? Isn't that true? 

A Yes. 

Q Because you had no reason to question what 
you had said before until Mr. Weitz’ associate spoke 
to you. Isn't that right? 

A Yeah. 
MR. GARDNER: Nothing further. 


(Witness is excused.) 
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THE COURT: We will take a five minute‘ \< 
recess. 

Don't discuss the case. 

(The jury leaves the courtroom and the 
following takes place out of the presence of 
the jury.) 

{THE COURT: You should understand, Mr. 
Weitz, that when you call a witness, that you 
do not cross-examine him nor do you lead him on 
direct examination as you have done. You did it 
in the case of Sgt. Sehlmeyer and the Court, of 
course, let you do it because he was a hostile 
witness. But you don't do it with your own witness. 
That was the objection that was made, The objection 


was a perfe-tly proper one. You carried on 


practically a single handed dialogue; no one asked 


you this, you were told to tell the truth, all 
of this sort of thing. It was nothing but testimony 
by you. 

MR. WEITZ: I wuld ae’. the Court to reflect 
for a moment on the witness' testimony prior to 
this statement, just reflect for a moment what he 
said. Reflect for a moment thet the testimony was 


read and the statement is in fact the plaintiff's 
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position in the case, this boy didn't lie about 


anything. He was accused of lying. He tried at 
one point to give an honest answer that he doesn't 
know whether his memory is better today or the 
statement is correct. And all I did was ask him 
about those questions, the remarks on the statement. 

And when Mr. Gardner, who I am sure the 
Court understands is an exceptionally capable and 
experienced lawyer, I have known Mr. Gardner over 
many years in this field. He sat for whatever 
reason he felt, he made no objection until the 
very end of my questioning and then he didn't 
make an objection, he made a statement, your Honor, 
that I was testifying. 

That's fine. That's counsel's tactics and 
that's the way he wants to try the case, great. 

If he wants to make that statement for the record, 
fine. 

But for your Honor to say something beyond 
objection sustained, which the Court did not do, 
and I don't think the Court realizes what the 
Court did. The Court said, "Yes, Mr. Weitz, you 
have been testifying all along,” or words to that 


effect. 
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Now, your Honor, I feel I am trying an 
extremely difficult case under extremely difficult 
conditions. I feel that it was uncalled for to 
characterize my cross-examination. A ruling-- 

THE COURT: You don't have cross-examination 
of your own witness. 

MR, WEITZ: My redirect. I'm sorry, Judge, 
my redirect. 

THE COURT: This is what I said at the out- 
set and you cannot seem to get it through your 
head. When you call a witness you do not cross- 
examine the witness. 

MR, WEITZ: My redirect, your Honor. I 
apologize for my mistake. 

THE COURT: That was the point of my comment 
to the jury because it is improper for you to 
conduct an examination of your own witness in the 
manner in which you did. 

MR. WEITZ: Judge, one of two things should 
have happened. Either Mr. Gardner should have 


objected before hand, which he did not; or if the 


Judge presiding earlier thought that I was doing 


something improper, the Judge should have said, 


“Now, Mr. Weitz, it's your witness." 
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But to allow an examination to be completed 
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and then to say to this jury at the end of the 
examination, "Now, everything," in effect, your 
Honor, "everything this lawyer did was improper," 
I don't think it's called for under the circum- 
stances. 

THE COURT: That is not what I said. 

MR. WEITZ: That is what you did say. 

THE COURT: Mr. Gardner said, "May I have 
an objection that those last questions were nothing 
but Mr. Weitz testifying?" 

And I had no alternative but to agree because 
it was testimony by you. 

And then when you took exception to that 
I made the comment I did, which I think was per- 
tacts proper. 

You said, "What have I done wrong?" 

And I said, "I think you have done something 
wrong."' And I think you must realize that you 
cannot on the plaintiff's case call a witness who 
is not an adverse witness--you call this one as 


a favorable witness--and carry on a cross- 


examination in the manner you did. 
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MR. WEITZ: Judge, you pa.) ee Mr. 
Gardner as having arisen after I have completed 
my examination and making a gratuitous remark 
which the Court then concurred in it. And that 
is precisely the kind of thing I have taken 
exception to. 

THE COURT: It's not improper when it's a 
proper objection. 

MR. WEITZ: But I completed my examination, 
Judge. 

THE COURT: You did it before we had an 
opportunity to even record this objection. You 
ran the last three questions in top rate speed. 

If you're going to pull that kind of 
tactic you're going to get that kind of comment. 

MR. WEITZ: I think the remarks of the 
Court at this time are not an accurate reflection. 
Probably the Court's memory is not--I don't think 


the Court is deliberately misstating what took 


place or the pace of which I conducted the question- 


ing, but I think the Court--and I merely state 
this for the record--I think your Honor's Last 
remarks are not an accurate reflection of what 


took place. And I don't want the record to think I 
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am not conceding-- 

MR, GARDNER: Your Honor, what has occurred 
here is what has been happening throughout the 
trial and what happened through the last series 
of rapid fire questions to which I made the 
objection that Mr. Weitz was leading the witness, 
and I rose to object to the question and there is 
a talk over or a scream over or three or four 
more q. .etions. I will not outshout him. Your 
Honor made comment about it quite properly before 
and your Honor, I think, indicated we did not have 
courtesy towards each other. 

I have tried to conduct myself differently 
since that time, but I am just held over everytime 
I start to make an objection by a louder voice 
where even the stenographer cannot get the 
objection, 

THE COURT: The Court is fully aware of 
what has been going on. It has tried to equalize 
things as best as it could, given the facts and 


the way this trial is conducted, It will continue 


to do so. It will not be intimidated by Mr. 


Weitz' retorts. And Mr. Weitz had better watch 


his conduct in this courtroom, as I have admonished 
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him before, 266 

MR. WEITZ: I m not attempting to intimidate 
the Courc. I know the Court canaot be intimidated. 
An! I also know nobody has ever rolled over 
John Gardner in a trial. And that's totally self- 

ervin. 

And 1 understand the complete contents of 
Mr. Gardner's remarks and descriptions a few moments 
ago for the record. They are not factually accurate, 
Judge. 

THE COURT: That's only in your self- 
serving opinion. 

MR. WEITZ: Judge, would you at least con- 
cede to me that what Mr. Gardner said is also 
self-serving? 

_ THE COURT: No, I will not. Because his 
recollection, as I indicated prior to his comments, 
is more in tune to mine than yours is on that 
issue, that issue alone. 

We will take a five minute recess. 

(A recess is taken, ) 

(The jury enters the courtroom and the 
following takes place in open court and in the 


presence of the jury.) 
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THE “OURT: Go ahead, Mr. Weitz. 

MR, WEITZ: The plaintiff rests, your Honor, 

THE COURT: Well, I'm sorry, ladies and 
gentlemen. I understood the plaintiff to have 
é.ocher witness. I will have to reexcuse you for 
five minutes. 

“on't discuss the case. 

(The jury leaves the courtroom and the 
following takes place out of the presence of the 
jury.) 

THE COURT: You know, you talk about having 
courtesy and consideration for other people, but 
when you're out of witnesses and you know I will 
have to bring the jury in and out again, why did you 
do that? 

MR, WEITZ: I am not out of witnesses--I 
wasn't out of witnesses, your Honor. I have changed 
my mind how I will proceed. I told ¥ Gardner 
a few moments ago. 


THE COURT: Why didn't you get word to me? 


MR, WEITZ: I had no idea, Judge, where you 


THE COURT: I+. just flabbergasted. I 


don't know. There must be something wrong. 
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Anyway, do you wish to make some motions? 


MR. GARDNER: If your Honor please, before 


I proceed with my motion I would like to give 


the Court an original and one copy of the defendant's 
memorandum of iaw and one to Mr. Weitz. 

THE COURT: This is not the memo you 
previously handed up? 

MS. BILLAVER: No. 

MR. GARDNER: If your Honor please, on behalf 
of my client, the County of Nassau and Robert 
Sehlmeyer, the defendants in this case, I move 
to dismiss the comple‘nt and all remaining causes 
of action therein for the plaintiff's failure to 
make a prima facie case on several grounds. 

First, if your Honor please, it's the 
defendants' position that the entire complaint and 
all the causes of action must call for a failure 
to prove becaase the plaintiff has failed to prove 
a requisite because of the applicable sections of 
the Municipal Law, General Municipal Law L5E has 
not been complied with. 

If your Honor please, I believe if you 
look at the first cause of action in Paragraph-- 


THE COURT: Well, the first cause of action, 
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Mr. Gariner, as we have interpreted it most 
favorably to the plaintiff in our previous opinion 
dated March 31, 1976, was against Sct. Sehlmeyer, 
not in his official capacity, but in his individual 


capacity, acting allegedly with malice, and so 


forth, in an arbitrary manner. 

If our interpretation is correct, then 
Section 15E of the General Municipal Law is in- 
applicebie. 

MR. GARDNER: Only to the first cause of 
action, your Honor. 

THE COURT: That's right. 

MR. GARDNER: But I am directing my comments, 
your Honor--maybe I wasn't clear-~to the remaining 
causes of action in the complaint other than the 


first cause of action. 


The plaintiff in essence seeks to allege 
a willful and wanton act resulting i personal 
injury and resulting in wrongful death. 
Now, thae other causes of action other than 
the first cause of action are basically an 
attempt te plead a negligence cause of action 
or a willful wanton act resulting in an injury and 


in death. 
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Now, in those two causes of action he is 
required--it's mandatory that he proves compliance 
with 15k. This is separate and distinct from the 
first cause of action where he alleges that there 
was a violation of his rights allegedly under the-- 
THE COURT: Let me stop you right there. 
What is the name of your associate who 
has attended all the pretrial conferences, Mr. 
Weitz? 
MR. WEITZ: Mr. Freedberg (phonetic spelling). 
THE COURT: Mr. Freedberg, he represented 
to the Court last fall that he had complied with 
15E. 
MR, WEITZ: Yes. And there was no issue 
in the pretrial order of this, Judge. 
THE COURT: Is that the fact, you have 
submitted proof here? 
MR. WEITZ: I believe I have a copy of 
it. I will search my file for it. 1 did leok 


for it. 


THE COURT: I will better allow you to 


reopen for that purpose. 
de did represent to the Court that I--he 


had represented that 15E had been complied with 
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and there was no dispute by the County at that time. 
MR, GARDNER: I only draw my objection in 


view of the testimony that came out of the witness 


stand, your Honor. My motion to dismiss is only 


directed from what I see to be a failure of 


proof from the witness stand. 

If your Honor tells me in the interests of 
justice you would permit him to reopen it that-- 

THE COURT: 1 would have to, assuming he 
had so complied. I would have to, because we 
had this debate at a pretrial discussion, because 
I believe I raised the statement at that time 
that the case goes out unless 15E had been complied 
with. And Mr. Freedberg assured me it was 
complied with and the county raised no objection. 

MR. GARDNER: In view of your Honor's 
statement I will withdraw the motion on the basis 
of 15E and proceed to the merits of the’ motion on 
that ground. 

On the first cause of action and in view of 
the law of the case as indicated and quite approp- 
riately, if your Honor please, that there is no 
cause of action against the county of Nassau and 


the cases support the proposition that against any 


-r 


alle 


individual such as Sgt. Sehlmeyer is concerned, 
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the only matter by which, as flowing under the 
alleged causes of action, would be in his indiv- 
idual capacity and only for those acts which he 
may have performed which were either ultra vires 
and withevt the cause of his authority, namely, 
not witovin ‘he scope of his employment, or as 
the cases say, not within the perameters of his 
duty. 

‘id ouc memorandum of law supports the 
proposition, as we conceive the reading of the 
law, if your Honor please, that 1983 and the other 
Civil Rights Acts under which claims being made, 
clea: ._y indicate, and the cases indicate that 


there was a revision prohibiting in essence a 


‘ating of the State's treasuries so that no 


action could lie against the State. 

And I think similarly the tenor of the 
case and the language therein is equally applicable 
to the proposition of whether or not the municipality 
cr state is a named party is immaterial if the 
attempt to gain recovery is through acts of one of 
his employees who was pecforming his duty within 


his capacicy. 
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So that it is owr position that the first 
cause ofaction must fall under the Civil Rishts 
Act against Sgt. Sehlmeyc: since t w evidence is 
perfectly clear that everything he did on the 
evening of September 29th, 1974, against Haber, 
was within the perameter> of his duty and the 
scope o° his caployment and within the responsibility 
he had as a police officer. 

‘nd consequently, no cause of action can 
lie against him under that first cause cf action 
unless he did something that wa, outside the 
scope of his cmployment, an essence of frolic of 
his own and not within the perame.ers ~£ his duty 
and the evidence fails to show that. 

THE COURT: Would you go this far: If the 
jury, given the facts that they have, could find 
either immediately prior to the second shot or 
at some prior time, for the sake of hypothesizing, 


and down to the second shot, Sgt. Sehlmeyer acted 


arbitrarily, with malice, and so forth, as alleged 


in the claim-~-in the complaint, the firet claim, 


would that not be outside the scope wi his 
authority? Would vou nd apree? 


MR, GAKDNE®?: No, your Hon r, | would not, 
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Because 't ic th: duty of a police o*ficer to 
attempt --te make detentions, to make arrests, 

to prevent iniury to persons in the vicinity, with 
which he is charzed with patroling, 

THE COURT: Twill srant you all that, 
hut, Mr. Weitz’ theory, as I understand it--and 
he can correct me if IT am wrong--it's Mr. Weitz' 
theory that he exceeded the stated guidelines or 
regulations of Nassau County when he, as Mr. 
Loeffler testified, and I don't know whether he 
completely withdrew it or not--he tcok one step 
back and shot the defendant--shot George Haber, 
rather, when the second shot went off. 


And at that point, at least in Mr. Weitz' 


mind there was evidence of malice and arbitrary 


action which exceeded what was required to make 
an arrest in this casc. 

MR. GARDNER: I think your Honor has the 
obligation then nder the evidence adduced at this 
point -- 


THE COURT: I have to take it favorably to 


MR. GARDNER: Put I say, as favorably as 


the Court can take it to the plaintiff in this 
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case, the Court in my judgment a: to a 
conclusion that as a matter of law no reasonable 
jury can come to that conclusion as the facts are 
presently before that jury. 

In addition to which, it is the position 
of the defendant that even assuming that this was 
a willf:1 and intentional act as alleged, which 
I do not believe the evidence supports and why 
I am arguing this cause of ation should be dismissed, 
certainly good faith would be a defense as far 
as Spt. Sehlmeyer is concerned in his individual 
capacity. 

THE MURT: Certainly he vas acting in good 
faith, but he wouldn't be acting with malice and 
arbitrarily then, and so forth. 

You couldn't have sustained this burden of 
proof as to malice, reckless and willful abandonment, 


and so forth, if he was acting in good faith. 


But that's a question for the jury, isn't it, to 


determine whether all the facts adduced here, and 
as I see it there are two sets of facts Mr. Weitz 
pointed to, one is the testimony of the young girl 
in the white blouse who testified on the first 


day, whose name I can't recall-- 
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Mi. WEITZ; Nelson. 

THE COURT: Miss Nelson--Mrs. Nelson? 

MR. WEITZ: Mrs. Nelson. 

sHE COURT: Yes, who said that her 
recollection was when both shots went off 
sgt. Schlmeyer had George Haber by the hair and 
Haber's hands were flying around and the gun came 
up to fire the second shot, although she didn't 
see it zo off. 

ic. Loeffler, nonetheless on direct 
testified that he saw S3t. Sehlmeyer take a 
step backwards and shoot the gun, 


And, of cuurse, he said ..c¢ didn't see that, 


And it's a question of fact in each instance. 


And whether there are facts, given all the 
facts theorhetically which they could disbelieve, 
all of the other facts, an] assuming Sgt. 
Sehimeyer was in complete control of this situation 
from square one, and this was as indicated 
malicious conduct, if I take everything favorable 
to Mr. Weitz, which I ax. obligated to do--I am 
arguin, the case for him now. 

‘R. GARJNER: I understand, your Honor. 


THE QOOURT: If he were arguing he would 
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say,"Jud-e Platt, you have to disregard what ‘hds’ 
zone before and take that much, and assume the 
rest is disbelieved." 

Ten’t that correct, Mr. Weitz, in essence? 

» WEITZ: Your Honor, | would be somewhat 
stronger than that, but that will be the minimal 
argumen’ { vwovld possibly present, 

™ CouRT: What in addition would you say? 
I think the credible cvidence 
clearly is weighted in favor of the plaintiff here. 
I don't think under any version of the testimony 
so far, other than--even including Mr. Sehlmeyer's 
testimony-- 


THE COURT: Sergeant. 


MR. WEITZ: I don't know. He hasn't told 


us his status. We has been in Lake Luzerne 
(phonetic spelling) when I tried to serve him. 
And he has been in various places over the years. 
But he sives Lake Luzerne as his address. 

Rut if he is e Sergeant with Nassau County 
Police, even his version shows he exceeded the 
rules and revulations of “he department. And if 
that's the argument that--well, in order for me 


to have a prima facie case he has to go beyond the 
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rules and regulations of the Police Department 
and he has even admitted to that. 

THE COURT: You think that in and of itself 
is sufficient without showing the fact where malice 
can be inferred? 

MR, WEITZ: I think it is, Judge, yes. And 
whether that's a question of law or not, I don't 
know. I believe it is. I believe that's sufficient 
under 1983 to make out a case against this man. 

And I also think it's sufficient under Article 14 
of the Constitution to make out a case. But that's 
another case--I mean the Fourteenth Amendment, 

I'm sorry, Judge. 

sut what your Honor said is the very least 
2 would say and I would adopt your Honor's position 
as my minimal position for the purposes of this 
argument, 

MR. GARDNER: As to the Fourteenth Amendment, 
your Honor, actually it's talking about the Fourth 
Amendment as applied to the State. I think it's 
agreed when the municipality takes over the State 


function, therefore, they gain the immunity of 


the Eleventh Amendment. So I don't see why the 


Fourteenth or Fourth Amendment comes into play at all. 
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This is obviously a municipality through 

the police officer performing a state function, 
And the other argument, your Honor, it 

seems to me in your Honor's thought process 

your Honor's having some concern about whether 

or not within the scope of employment as a police 

officer means that once an officer does somethi ng 


in the furtherance of his duty, which police 


officers might do, which now assuming only for 


argument purposes, which may well go, let's say, 


beyond the Limitations of a rule and regulation, 
but which police officers may well do, and that 

chat constitutes a function outside the scope of 
his authority. 

I am of the contrary opinion. It seems 
to me if a policeman is required to make arrests 
and subdue people, your Honor, and even if a 
police officer, assuming arguendo uses more force 
than the law might say in ultimate in view of 
what the analysis is, is the requisite or appropriate 
force, it doesn't make his activities outside 
the nature of his employment and the municipality 
can wash himself of the responsibility of this 


act. Because certainly the municipality can be 
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sued by an act performed by a police officer 
where he used exceesive force in a civil law 
suit, let's say, in a state action. And the 
plaintiff will allege that he used force bevond 
that which was considered reasonable, 

It’s not a defense to a municipality to 
say in a state court action, we are not 
responsible any more because his actions exceeded 
the authoricy because .-° trained him and told 
him only to use the requisite amount of force. 


So, therefore, plaintiff in the state action, 


I'm sorry, he is outside the scope of his employ- 


ment because he exceeded that term. 

And also, your Honor, so, too, in the Civil 
Rights Act, we have to keep the same perameters 
of what constitutes the scope of his authority. 
And the Civil Rights Act suggests, as I see it 
and as the cases perceive it, is that a police 
officer during the course of his performing his 
funct lon as @ police officer, even if he exceeds 
in terms of requisite force to subdue a witness 
is still functioning within the perameters of his 
line of duty. 


Now, he may be wrong in that and thst Leaves 
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him viably open to an action in the state court 
for the damages, to which no defense lies to 
the municipality that he was not an employee 
once he used excessive force, So, therefore, with 
those limitations, it goes to the Civil Rights 
Act whether he was or he was not in the bounds 
of the performance of his duty. But you can't 
have it both ways, your Honor, 

THE COURT: What you're saying, if the jury 
were to find he was acting outside the scope of 
his authority just by having exceeded the guidelines 
there could be no respondeat guperior under claims 
two and three because he would be acting outside 
the scope of his authority under claims two and 
three and he personally would be responsible and 
not the county of Nassau? 


MR. GARDNER: If you accept your Honor's 


reasons that that's the limitations by which he 


exceeded his authority by excessive force, 

THE COURT: You have a point and that's the 
reason { raised the question the other day. it's 
been bothering me for weeks. 

Putting the question «<i malice aside for 


the moment-- 
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MR, WEITZ: I'm sorry, Judge. 

THE COURT: Puttin:,; the question of malice 


aside, it's the question I raised to you the other 


day, isn't the only thing that Minnel (phonetic 


spelling) stands for, that 1£ you prove malice 
then you have Sgt. Sehlmeyer acting outside of the 
acope of his authority and liable under 1983 as 

an individual. 

Rut if you don't prove malice or arbitrary 
action under the law as it now stands you haven't 
proved a case, 

MR. WEITZ; Perhaps I might use the phrase, 
your Honor, malfce or its equivalent. 

THE COURT: Yes. I am not taking malice 
as the only word, I think they used--the Court 
of Appeals used a couple of words. They usad 
malice, arbitrary manner, or that type of action. 

But the defendant's argument--what the 
defendant's argument is--and 1 think it may be 
well taken--if all you have proved and all you 
have shown is an excess of authority over and 
above the regulation and/or guidelines, and have 
not shown malice and reckless and willful, abandon 


and arbitrary action, then under Counts Twe, or 
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Claim Two and Claim Three where you're relying 
on respondeat superior, if that's what you have 
shown under Claim One, the County of Nassau goes 
out under Claim Two and Claim Three, if that's all 
that is shown, because there is no respondeat 
superior. 

MR. WEITZ: Judge, that's why I have not 
yet used the term scope of authority. And 1 
think the statute uses the term, color of authority. 

THE COURT: That's a different thing. 
Under color of Law is a different thing. 

MR. WEITZ: I'm sorry, color of law, Judge. 

A person can be arbitrary, can be willful, 
can be wanton and still be acting within the 
scope of his authority. 

MS, BILLAVER: Not by definition. 

THE COURT: No. That's the whole point. 
I think that's what Minnel (phonetic spelling) 
is saying to us, if you have proved malice 


arbitrarily and wanton conduct and reckless 


conduct, then you get to the jury and you have 


a 1983 case ana you have your Claims Two and 
Three. 


MR. WEITZ: It's a Hopson's choice. Is that 
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what it is? 

THE COURT: No. 

MR. WEITZ: That's what it sounds like, your 
Honor, If { prove one, I lose one defendant, 
And if 1 don't prove it-- 

THE COURT: No. You get them all under 
Claims {vo an? Three if you prove that. What you 
don't get is in the area hetween that and the 
acting within the scope of this authority. That's 
just plain outside the scope of his authority. 
But without malice and without reckless and 
willful abandon you might fall safely under Claim 
One, but you may be out under Claims Two and Three. 

MR. WEITZ: I thousht thet's what I said, 
Judse, 

TYE COURT: And wy question is: Is that 
Sn accurate statement of the Law as advanced 
by Mr. Gardner and his associate? 

MR. WEITZ: I feel like a pauper, Judge. 
Last nicht at 10:00 o'clock I was speaking with 
Mr. Freedberg who assured me I would have his 


memorandum in his case this morning and I was called 


away from the phone when *>" <-"rt reconvened and 


my inquiry was where is ~he memorandum as promised. 
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And I can only speak without the benefit 
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of that memoranda. I could read the Minnel case 
and your Honor suggests I read the Court's 
opinion on the motion originally. And I cannot 
conceive that we would be--that such a choice 
would bc imposed upon a litigant. 

THE COURT: It's not a choice being imposed 
upon the Llitigan«. 

MR, WEITZ: I don't believe without being 
able to cite an authority, Judge, that that is the 
kind of statute and common law that we are dealing 
with. I understand there are two different 
things involved here. 

1 don't think--it seems to me what is being 
said--and perhaps I do understand it--if I prove 
a case acainst 1983 agairst a police officer that 
iy heve not preved a case against the county. If 
a prove a case against the cou.ity I haven't proved 
the case against the police officer. It seems 
that's what is being said here, : 

THE COURT: No, no. Don't misunderstand, 
That is not what is being said, 

Tf all you have proved is that Sgt. Sehlmeyer 


acted outside the scope of his authority in doing 
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what he did, you have not--and if you have not 
sustained malice, reckless and willful abandon, 
if your proof does not measure up to that level, 
then you may--anc I unc.cscore the word "may"-- 
have sustained a claim against Sgt. Sehlmeyer 
under Claim One. 1 am not sure. Minn:l seems to 
say that you have not. 

TI will zo back and read Minnel again. I 
am not clear in my own mind--and that's why If 
asked you fellows to read it--it seems to me vhat 
the Judre is saying in Minnel is that you have 
to prove the extra step. Sut the charge in the 
law long before Minnel in Dewitt and Blackmere 
(phonetic spellings}, which are the standard charges, 


they set forth the two levels of proof, 


Hut you may have sustained a claim under 


Claim One. But if that's all you have proved, 


then under Claim Two and under Claim Three you have 
taken yourself out of the doctrine of respondeat 
superior: because you have said he acted outside 

the scope of his authority. You may put yourself 
in the respondeat superior category, though I’m 

not entirely clear on this questien--you may put 


yourse]£ back if he acted with reckless abandon, 
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MR. WEITZ: Or in an arbitrary maon r. 

The COURT: Yes. fut you may yourself-- 
you may be takias yourseif out if al! you proved 
is outside the scope of his employment. 

Mk, WEITZ: I understand what the Court is 
saying. I am saying that the-‘'s not the touch- 
stone here, outside the scope of the employment. 

1 think it's sufficient tc che~ that he acted in 
an arbitrary manner co va" out 7 . “ima facie 

case against the police officer s well as against 
the County under respondest supe or. 

THE COURT: ‘nen vov‘ie saying he is acting 
within the scope cf the employment ‘n en arbitrary 
manner ‘vhich takes h’.n outside the scope for the 
Civil Rishts Act, but keeps him inside for the 
wrongful death act--wrongful death action? And 
that's why T say I think you're correct on that 
proposition, but I think what they are saying is 
that if you put the other issue to the jury, outside 
the scone of the employment issue to the jury, 
in a charge you may take yourself completely out 


of Claim Two and Claim Three, which is, as I see it-- 


and I Jon't want to put myself in the plaintiff's 


shoes here and practice law here--but I see it as 


LLL 
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the only thins that's vorth anythin,, to them. 

Mh, VTITZ: That's true, Judse, that's true, 
Judge. 

THE COURT: We ¢on't have to cross this 
bridge now because I will ceserve decision on the 
question of mlice, % think there is enough 
where an inference mi,.it be drawn and I think I 
will let it so to the jury, at least on this, at 
this st:je. 7 think there is enough where you can 
say, or a jury can say at some point here in the 
hassle, assuming the hassle occurred, that a 
malice--malice can be inferred. 

MR. WEITZ: Or arbitrary, Judge. 

fHE COURT: Yes, or arbitrary or willful 
abandon or recklessly. 

And I think you have enough to take this 
to the jury. So I wil! resorve--at least I will 
not deny the wsoiion at this stage. 1 will reserve 
decision. 

MR. WEITZ: I hope I will have that memo, 
Judge, that was promised to me. 

MR. GARDNEX: I would like to proceed now 
to the Fourth Cause of Action, which is for 


consclous--alleged cr ascious pain and suffering. 
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THE COURT: Yes. I have been referring to 


the second and third, but it's the second and 
fourth. 

MR. GARDNER: Yes, your Honor; tor the 
plaintiff's failure to prove a prima facie case, 
and there has been no evidence here that there 
was conscious pain and suffering at all. There 
was no medical testimony. The only thing there 
is in the cas< is that at some point he was 
pronounced dead, which does noc rise to the dignity 
that he was alive at any time prior to the time 
that someone saw fit, whenever they did, and for 
whatever reasons, to pronounce him dead, 

In other words, your Honor, there is no 
evidence in the plaintiff's case in chief to 
establish that there is a period of conscious pain 
and suffering. 

MR, WEITZ: If it pleace the Court, I think 
the Court will recall the medical examiner's 
testimony that carbon dioxide--or was it cardon 
monoxide--was found--carbon monoxide, poisonous 
gas, was found in the blood and can only come into 
the blood by breathing it in. 


I understand and I do recollect it comes 
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or could come from breathing air in a parking lot, 


not necessarily from lying beneath en exhaust, 

But I suggest to the Court that this is some 
evidence that this lad was lying on the ground 
breathing in fumes from the exhaust of that 
vehicle before he died. And I would say that there 
is at least some evidence that he lived follow ng 
this and the time that he was pronounced dead 

it is 2340. 

THE COURT: Where did that appear? 

MR, WEITZ: The time of death, Judge? 

THE COURT: Yes. 

MR, WEITZ: It appeared in my questioning 
of Sgt. Fehm. He tastified--I asked him if he 
recalled, and I showed him his report, that at 
2340 he was pronounced dead, 

THE COURT: When is this shooting event 
supposed to have occurred? 

MR, WEITZ: 2230, your Honor. 

THE COURT: Where is there any evidence that 
there was any consciousness which would indicate-- 
not pain and suffering, but conscious pain and 
suffering? 


MR, GARDNER: Even before you get to that 
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point, your Honor-- 595 


THE COURT: Wait a minute, wait a minute, 
Let's take it one step at a *ime, 

There is no evidence as far as I could 
see that-- 

MR, GARDNER: It would require a presumption 
on the part of the Court that the man did not 
feel the bullet enter his body, did not feel the 
bullet course through his body, breaking one rib 
and going through both chambers of the heart and 
continuing on out through the other. The Court 
would have to make a decision that there was 
instantaneous death, 

THE COURT: Instantaneous unconsciousness, 

MR, WEITZ: That's what the Court has to 
decide, 

THE COURT: I don't have much difficulty 
with that. 

MR, WEITZ: Pardon me, sir? 

THE COURT: I don't have much difficulty 
with that. 

Do you? 

MR, WEITZ: Yes. 


THE COURT: Well, not really. I hope you 
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never get hit with a bullet, 

MR. WEITZ: Thank you, Judge, for your good 
wishes. 

THE COURT: I don't thins there is mech 
room--I don't think there is--go ahead, 

‘mM. WEITZ: I vant to address something 
else to the Court, which I had argued before and 
I just vant to reeall to the Court's mind about 
unduly >urdening the record, 

I suggested to your Honor when this 
conscious pain and suffering, that aspect of the 
cause of action which is something which was 
the creation of the Legislature in order to 
vitiate the effects of the harsh rule that when 
a person dies any action for personal injuries 
dies with him. And I would say for the facts 
in this case this young lad, George Haber, had 
an action for personal injuries from the time 
this police officer struck him with a blackjack 
and the handle of the gun. 

THE COURT: Are you suggesting that you 
move to amand your complaint? 

MR. WEITZ: I am trying to find a copy--I 


have a copy, if the Court gives me a moment. 
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THE COURF: That would be something else 
agein. But it would have to-- 

MR, WEITZ: If it is not within the ambit 
of the language of the complaint, Judge, 1 would 
move to conform our pleadings to the proof in the 
case and to amend the complaint accordingly with 
re pect to that action for conscious pain and 
suffering. 

MR, GARDNER: If your Honor please, I am 
opposed to that, 

THE COURT: Well, naturally. 

MR, GARDNER: Because in essence what 
it's doing, your Honor, is permitting the plaintiff 
to amend his complaint to add an additional cause 
of action after that cause of action is barred 
to the detriment of the defendant when that cause 
of action was completed. 

I am of the perscnal opinion that the 


Court should look very hard at requests to amend 


complaints because in esserce what it does is to 


permit plaintiff after evidenee comes in to create 
pleadings to which the opposing party never had an 
opportunity to respond and it makes pleadings 


superfluous and imnecessary. 
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THE COURT: This is not a state court and 
this is not scmething that--the facts with respect 
to the alleged strikes to the head by the black- 
jack and the gitm are not something that have 
emer3zec during this trial. They have been known 
to *:e defendant for some period of time. And all 
he is doing really is asking that he be allowed 
to change this theory of conscious pain and 
suffering to start from those points in time 


rathe> .an from the point the gun went off. And 


I can't see how you can be prejudiced by it. 


MR, GARDNER: If your Honor please, the 
pleadings in this case allege one act, namely, 
a willful, wanton and intentional shooting. 

THE COURT: I don't want or mean to be 
critical of Mr. Freedberg, and I am not at all 
critical with Mr. Weitz because I don't think he 
had anything to do with it, but the pleadings are 
uot artistically drawn in the Light of what we 
all know now that the Supreme Court in Mianel 
and other cases have enlightened us what the law 
is, but-- 

MR. WEITZ: May I just state since you 


mentioned the gentleman's name, he did not draw 


ee ated 


the pleadings in this case. My office had nothing 
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to do with the pieadings in this case. 

THE COURT: It was Mr. Leonard Sheff's 
(phonetic spelling) office? 

MR. GARDNER: Yes, 

MR. WEITZ: Yes. 

MR. GARDNER: I am alleging, your Honor, 
to the cause of action for conscious pain and 
suffering. In that first cause of action they 
adopt the first eleven paragraphs of the complaint. 
And the Covrt has so far been--to which I will 
direct my argument in a little while. 

All they do, your Honor, is adopt one 
claim as far as the action upon which they are 
seeking recovery and that claim is very simply 
a willful, wanton, and intentional shcoting, period; 
not an assault, not negligence. Negligence is 
not claimed anywhere in the complaint, nowhere. 

THE COURT: Well, does not the greater 
include the leaser'i 

MR, ‘“RDNER: I submit, your Honor, a 
claim of negligence is not included under the 


language of the state case that I can see of 


wanton and willful. One is an intentional tort 
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and the other is an unintentional tort. So, 
therefore, if you're claiming a willful wanton 
and intentional shooting, you're alleging an 
intentional tort which negligence is not. 

As I understmd the law, negligence is an $ 
unintentional act. And that's the difference : 
between intentional torts and unintentional torts 
as I see it. 


Ss The plaintiffs, they had information 


available and they were the ones who drew the 


complaint and they were the nes who alleged an 
attempt to gain on that cause of action a recovery 
for conscious pain and suffering for willful and 


intentional shooting. That's all they said. 


MR. WEITZ: It was also alleged to be 
reckless, 

MR. GARDNER: In response to Mr. Weitz, 
the cases in New York do not reccgnize the word 
"reckless" by itself, unless it is used in 
conjunction with the term negligence in order to 
show an unintentional tort. 
The secend part of my argument is there 
certainly is a lack of evidence to indicate there 


wags any capacity of Mr. Haber to intellectually 
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appreciate that in fact there was in fact any ~ 


injury to him. If anything, it's totally to the 
contrary. 

So the conscious pain and suffering at 
the least has to be something that's appreciated 
30 you can't have a conscious pain and suffering 
aguinst somebody in a vegetative state or you can't 
have a conscious pain and suffering to somebody 
who cannot consciously receive. All the testimony 
was that he was high or spaced out and the 
autopsy indicated there was no reaction ag to any 
response Haber felt. 

THE COURT: This last witness indicated to 
the contrary when he was yelling for mom. Maybe 
it's an hallucination. But the inference could 
be drawn that he was feeling some pain at this 
point. 

This is unlike the case where you have a 
fellow who has 3.9 percent alcohol in his veins, 
or what have you, and he is feeling no pain. At 
least the testimony so far doesn't come in that 
a person under the influence of LSD feels no pain. 

MR. GARDNER: What ic takes is positive 


proof of a medical expert on the stand. I didn't 
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have to tell Mr. Weitz to put somebody on the 

stand and say, in your opinion, Doctor, with that 

amount of LSD, do you have an opinion as to whether 


he could perceive any opinion. The answer is 


yes or no. 


MR, WEITZ: You're the one who was arguing 


because of the LSD he was feeling no pain. But 
there was lay testimony as to what his actions 
were at the time. 

THE COURT: I think I have to take the 
inference most favorable from the lay testimony 
in favor of the plaintiff. 

I think we better let the jury go to lunch 
until we finish this. So maybe we better get them 
in and then I will excuse them and they can go 
to lunch. 

(The jury enters the courtroom and the 
following takes place in open court and in the 
presence of the jury.) 

THE COURT: We are still discussing certain 
legal matters ladies and gentlemen. And it's now 
1:00 o'clock. We will not hold you up as far 
as your lunch hour is concerned. You go to Lunch. 


If we run a little over, it's because we are still 
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here. I hope we are not still here, but because 
we are here a lot longer than expected, and come 
back at 2:15. 

Thank you, 

(The jury leaves the courtroom am the 
following takes place out of the presence of the 
jury.) 

THE COURT: Striking the werds, quote, 


wrongful death, what is your position with respect 


to Count Two or the second cuise of action or 


claim, or however you want to denominate it? 

MR. WEITZ: Are you addressing yourself 
to me or Mr. Gardner? 

MR. GARDNER: It is my position, your Honor, 
that number two cannot stand if number one goes 
because it's also a derivative action. 

THE COURT: No. As I understand the law 
once the trial starts and once you have in effect 
accepted jurisdiction as to one, the Court proceeds 
to determine all--just because he fails under one 
doesn't mean the other two go, 

MR. GARDNER: If your Honor please, if you 
look in the language of the cause of action 


designated as number two, it's similarly repeats 
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and realleges the acts of the paragraphs of the 


first cause of action, namely, that action number 
two similarly seeks recovery for a willful and 
{ntentional act. There is no claim of negligence 
there. 

THE COURT: Well-- 

MR. GARDNER: And I fail to see any 
claim of negligence that in any way characterizes 
one for wrongful death. There is no language set 
forth here that indicates wrongful death. 

As 1 view it, it's an action on the part 
of the--it's difficult for me to analyze it, your 
Honor. 

THE COURT: Well, it was caused to lose 
support chat a father expects from his son. Those 
are the key words as far as I can understand it 
for the wrongful death action. 

MR, GARDNER: As to loss of services, there 
is no indication for a wrongful death having occurred, 
There is no language. 

THE COURT: Well, yes, without justification 
willful and wanton shooting of his son and then 
asks for support that he would have received is 


again not very artistically worded, but probably 
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sufficient in the Federal Courts. 

MR, WEITZ: Might I point something out, 
your Honor? 

The pretrial order--I am not saying this 


facetiously, just a statement of fact--which I 


have been bound to, and that, of course, is your 


Honor's ruling, and I am not arguing those rulings. 


I am just making reference to the fact that 
obviously everybody who came in to discuss this 
case and discuss these issues under page twelve, 
I think it's article five of the pretrial order, 
speaks of three separate types of claim, one for 
deprivation of civil rights, one for negligence, 
and then going on to page thirteen, one for cause 
of action for assault. Whatever labels we want 
to give these actions, we want to give these 
events, these are the issues all of us under- 
stood are involved in this case and these are 
the types of acts all of us understood are the 
disputes in this case. 

THE COURT: Which is the ~laim for assault? 

MR. GARDNER: He is talking about item 
number C on Page 13, 


THE COURT: Wait a minute. 
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Where is the claim for assault, Mr. Weitz? 
If we assume the second claim for wrongful death 
and the fourth claim is for negligent personal 
injuries, where is the claim for assault? 

MR. WEITZ: Where is it separately 
stated? 

Your Honor, it is not separately stated. 

THE COURT: It's in the negligence? 

MR. WEITZ: Yes, it's in the negligence, 
in the negligence. But I was only directing the 
Court's attention to-- 

THE COURT: I agree. I am not going to 
read this pleading like they might have done 
twenty years ago or twenty-five years ago iu the 
state courts. I don't think I can, even if I 
wanted to, which I don't. 

MR. GARDNER: My record is clear, your 
Honor. My motion is directed to a dismissal of 
all the causes of action in this complaint for 
the plaintiff's failure to prove a prima facie 
case. 1 have submitted my memoranda of law, 
your Honor. 

THE COURT: I will read the memo and 


reserve decision. I think even after I read 
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the memo you can assume that the decision has teen 
reserved and we will be left with taking the balance 
of the proof of the case. At the conclusion of 
the entire case I ray have a much more difficult 
time than I have now, depending on what the bal- 
ance shows, But between now and the conclusion 
of the case, Mr. Weitz, particularly, you will 
have to give me some of your thinking on this-- 

MR. WEITZ: I hope to have something within 
a matter of an hour, 


THE COURT: --this gap and-- 


MR. WEITZ: I'm sorry I interrupted the 


Court. Tggpuld like to hear your Honor state it 


again so I can define it for myself. 

THE COURT: Look at Dewitt and Blackmere 
(phonetic spelling) or have Mr. Freedberg look 
at Dewitt and Blackmere, Section 87.14, Page 298, 
where they set forth the issues to be determined 
in a typical civil rights case. 

First they said, and they knowingly applied 
force to the plaintiff as they admit they had 
donc, but this is not applicable here necessarily, 
did the defendants act outside the bounds or 


limits of their lawful authority under state law 
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county ordinance or under some regulation. 


If your unanimous answer to this question 


is no, the jury should return a verdict in favor 
of the defendants. 

If your unanimous answer is yes, you have 
a second answer to determine, did the defendant 
suffer--by reason of the illegal act and conduct 
of the defendants. And if your unanimous answer 
to this question is no, verdicts for the deferdants. 

If your verdict is yee, you have to then 
determine actual compensatory damages. 

Then they go on and say that if you find 
for the plaintiff and award him anything, you have 
to then determine whether the acts and conduct 
of the defendant toward the plaintiff at the time 
and place in question were maliciously or wantonly 
or oppressively done, and if so, what amount, if 
any, of punitive damages you have to award. 

And Mr. Leonard, it appears in the way he 
constructed the complaint in that that may not 
apply here, but anyway forgetting whether he appears 
to recognize it or not, it appears to be that what 
Minnel says is to get to the jury in a case in- 


volving an officer who is alleged to have acted in 
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his individual capacity, one must prove a punttive 
damages case, oppressive malice, one. 


If one proves only that he acted outside 


the scope of his authority, then query, do you 


get to the jury under claim one? 

MR. WEITZ: I understand, That's what we 
have spoken about before. 

THE COURT: And then, query, assuming you 
have achieved that arid assuming you say you are 
right in your assumption, you prove outside the 
scope of your authority and you don't prove 
the punitive damage case, then you fail there and 
you recover under claim one, can you recover under 
claim two because you have proved that he acted 
outside the scope of his authority ani, therefore, 
the County of Nassau is not responsible? 

MR. WEITZ: It would be an inconsistent 
verdict in effect. 

THE COURT: What? 

MR. WEITZ: I understan. what your Honor is 
saying. 

THE COURT: And the same as to Count Four 
because the acts are not those of Nassau County. 


And Mr. Gardner goes one step further and 


129 
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says a fortiori, that if you prove that he acted 
with malice and with reckless abandon, he has, 

a fortiori, acted wichout the scope of his 
authority. 

And have you not run yourself out of Count 
Two and Count Four? 

MR, WEITZ: I understand that, Judge. But 
I think--well, I will submit a memo as to our 
position. 

I believe that a prima facie case has been 
made out, but that it would be imme for-- 
I believe that this jury could make any one of 
those findings based upon the evidence thus far 
adduced, and it will be a question of fact as to 
which one they are going to decide, what they are 
going to decide did in fact take place. 

THE COURT: Well, Mr. Gardner's question to 
you is through me, if you're employed by Nassau 
County and you go out and shoot somebody with 
malice, why should Nassau County be responsible 
for the wrongful death or pain and suffering under 
anything? Because you have done something that 
is wholly outside the scope of your-- 


MR. WEITZ: But if they allow him to have a 
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weapon, they put him in the uniform and they send 
him out with the authority and then he acts in 
an arbitrary manner or a wanton manner, I think 
he fits under all the categories, even if he 
wasn't--it may be an equivalent of malice with- 
out the actual mental process of malice. 

MR, GARDNER: What Mr. Weitz is suggesting 
to your Honor, he says if they gave him the 
equipment and put him out, he is suggesting, not- 
withstanding he is acting outside the scope of 
his authority by being malicious, that a course 
of action has to arise against the County because 
of negligence they-- 

THE COURT: That's his third course of 
action he may wish to reinstate. 

MR, WEITZ: That's not what I am saying, 


Judge. I am saying if they put him on the path 


and put him on the place and they gave him a duty 


to perform-- 
THE COURT: And he goes out and goes beserk? 
MR, WEITZ: Beserk? 
THE COURT: In effect that's what you're 
saying. 
MR, WEITZ: I dce..'t think he has to go that 


far. 1 don't believe we require that he has to go 
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beserk, as I understand the meaning of the word 
beserk. And I have found a lot of semantics in 
this case as to what different words mean. But 
as I understand the word beserk, I don't believe 
he has to go that far. 

THE COURT: He goes-- 

MR,WEITZ: I understand your Honor is 
saying where he gets to a point is when he says, 
almost, now I am abandoning my work as a police 
officer and I am going to act against chis 


individual, 


THE COUR": Yes, I am going to go get that 


MR. WEITZ: Yes, I think in such a hypothe- 
tical clear cut situation, of course, he is not-- 


the doctorate of respondeat superior wouldn't 


apply. But I think he would have to actually 


abandon his position to do that and [ think at all 
times he acted as a police officer. 

THE COURT: As soon as you say that-- 

MR, WEITZ: Judge, could I brieé it for 
you? Because it gets to be-- 

THE COURT: I think what you're saying-- 


MR, WEITZ: -<--an exercise that I can't-- 
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THE COURT: --is that there is two-- 

MR. WEITZ: --but, Judge-- 

THE COURT: --and one for the question of 
the Civil Rights Act and one for the question of 
respondeat superior, 

MR, WEITZ: Yes. That's why I used the 
phrase color of law before. 

MR, GARDNER: If your Henor please, I don't 
want to inundate the Court, but your Honor requested 
that we put in requests to charge. And in view of 
your Honor's reservation at this time, I submit 
to your Honor the reqvests to charge we have today. 

THE COURT: You don't have to give it to 
Mr. Weitz until he is ready to exchange it with 


you, 


MR. WEITZ: When I have mine we will exchange 


THE COURT: Yes. 

MR. GARDNER: What time, your Honor? 

THE COURT: Try to get back as close to 
2:15 as you can, 


(Luncheon recess.) 
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THE CLERK: Case on trial, Haber v. Nassau 
County. 

THE COURT: Literally, since two o'clock I had 
two very important applications I have had to entertain 
by reason of being Miscellaneous Judge, one of which 
was meeting a three o'clock deadline. The other was 
meeting a two thirty deadline. 

I have had to keep everybody waitinj, no way I 
could avoid it. I am sorry. 

MR. GARDNER: The Plaintiff having rested we 
are prepared to proceed. 

GEORGE AON | FB ON 2 DOC. 0 Bot 2 By having 
been first duly sworn by the Clerk of the Court, took 
the witness stand and testified as follows: 

DIRECT EXAMINATION 

BY MR. GARDNER: 

g Mr. Duquette, will you please speak loud enough 
this young lady on the end can hear you and we won't have 
repeat your answers? 

A Right. 

C How old are you now? 


I'm 25 now. 


How old were you on the 29th of September 1972? 


21. 


New York. 


G 


Duquette-direct 
Did you know George Haber? 
Yes. 
Was he a friend of yours? 
Yes. 


Where did you live on the 29th of September 


I lived at 73 Robert Pitt Drive in Munson, New 


And where did George Haber live? 


He lived on Samuel Drive in South Spring Valley 


Spring Valley area, State of New ¥ 

Yes. 

About 14A on the Thruway, around that area? 
Yes. 

THE COURT: How far away did you live from him? 
THE WITNESS: Three miles away. 


On the 29th of September 1972, did George 


Haber meet you at your home? 


A 


07 


Yes, he did. 
Was there a third party in the group? 
Yes, there was. 


Who was that? 


Robert Lewin. 


| 
| 


Duquette-direct 
C And did you have a ticket on that evening for 
a rock concert at the Nassau Coliseum out in Nassau, Long 
Island? 
Yes, I did. 


To your knowledge, did George Haber have a 


Yes, he did. 

Did there come a time that you and George and 
your other friend did leave Spring Valley or Munson, traveled 
out into Long Island to the Coliseum? 

Yes. 

Cc In fact, you took a van to go; is that right? 

A That's right. 

Cc To your knowledge as of September 29, 1972, did 
George Haber take drugs? 

MR, WEITZ: Objection. 

THE COURT: ‘You mean on that date? 

From your experience with him -- I withdraw it. 

Did there come a time when in fact you went 
inte the Coliseum and George Haber accompanied you and your 
other friend to the Coliseum? 

A Yes. 
g Did George Haber have a tab or tablet of 


acid with him? 


Duquette-direct 
A Yes, he did. 


Cc Would you be kind enough to tell the ladies and 


gentlemen of the jury what a tab of acid is in simple 


language as you can? 


A It's a littie saccharin shape pill, blue in 


MR. WEITZ: Could we have that repeated? 
(Reporter read back answer as requested.) 
Tell us what ac is. 

lsd. 

What is LSD as far as your knowledge? 
Hallucinogenic drug. 

What does it do, to your knowledge? 


To my knowledge, it affects the central nervous 


Cc In addition te the acid that George Haber had, 
did he also have marijuana that evening at the Coliseum? 
A Yes, he did. 
c Could -ou tell us approximately how many sticks 
of marijuana he had? 
MR. WEITZ: Jay had? 
MR. GARDNER: Physically had on his possession. 
MR, WEITZ: Can we have the circumstances under 


which he observed the possession? 
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Duquette-direct 

THY COURT: So far he had in his possession 
this saccharin pill. Did you see him take it at any time? 

THE WITNESS: When we are inside the Coliseum he 
opened up a tiny piece of aluminum foil, I assumed 
that was the tablet. 

THE COURT: Did you see the tablet itself? 

THE WITNESS: When he took it? 

THE COURT: Did you see the tablet? 

THE WITNESS: Beforehand. 

MR. WEITZ: Did he say before or did he say at - 

COURT: He said when he was in the Coliseum 


unwrap and have the tablet in his hand; 


THE WITNESS: Right. 

Now, the tablet was in aluminum foil, was it not 
Yes. 

That's the way it's usually sold on the street? 


A A single tablet; yes. 


Cc Did you see him open up the aluminum foil and 
take the contents, what was in the aluminum foil and ingest it 

A I didn't see him digest it. 

c What did he do when he opened it? 

A I don't know. I was watching the show, 


Of the seven sticks of marijuana -- 
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Duquette-direct 


Did Haber have any marijuana on him? 
I had a few joints. 
What do you mean by joints? What is a joint? 
A cigarette. 
THE COURT: It's a what? 
THE WITNESS: It's a marijuana cigarette. 
Cc So instead of calling it a cigarette it's made 


} 


with marijuana, it's called a joint. 


A That's what it's called. 

g Does that mean there is marijuana wrapped around 
a cigarette paper? 

A It's inside of the paper. 

Cc How many did George Haber have that evening in 
the Coliseum? 


MR. WEITZ: If he observed it. 


THE COURT: If you know. 
I would say four, five. 
Did you see George Haber smoke the marijuana? 
A Inside, yes. 
gc How many joints did you see George Haber smoke 
inside the Coliseum on the 29th of September 1972? 
A No way of really telling. It was marijuana 
passed out from everybody around the whole area. 


c The whole area, that's the area that you were in 
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Duquette-direct 


Practically the whole hall was that way. 


Did you see him smoke marijuana? 

A Yes, I did. 

Cc What time was that inside the Coliseum on the 
29th of September 1972 that you observed him smoking marijuana, 
approximately? 

A It had to be after 8:00 o'clock. 


¢ Was that before or after you saw George Haber 


open up the aluminum foil in which the LSD was? 

A No; he did that first. 

c Did what first? 

A Was opening up the aluminum foil first. When the 
lights went out the show went on. 


Cc When the lights went out and the show went on? 


A That's when the smoking started. 
| C And that was after he opened up that packet and 


| took whatever was in the aluminum foil? 


| A That's correct. 


C And now, did you stay with George Haber for the 
rest of the evening after he had opened up the aluminum foil 
and taken that tablet out and had smoked the marijuana? 

A Did I see him? 

The rest of that evening. 


Not for the rest of the evening. I saw him for 


Alo Duquette-direct 


approximately one and a half acts; in the middle of the second 


act he got up. I don't know where he went. | 


Cc How was he acting at that time? 
A We were dancing when the music was playing. We 
were just dancing along with the music; a few times he raised 


up his hands like he was into music and that was it. 


Cc Did you see where he went? 


A No; not when he got up and left. 

Cc far upstate, Spring Valley, from where the 
Coliseum is? 

A Good hour and a half ride. 

c Did you have a discussion with him as to whether 
or not you would take him back home? 

A Yes, it was understood we would all come back 
together. 


Cc He didn't have a car of his own; correct? 


A Correct. 

c When he left your side and the concert was over, 
where was George, the guy you brought down there, the guy you 
were going to take back up? 

A I stayed around the parking lot for at least two 
hours, 


Did you ever find him? 


Duquette-direct/cross 
Then what did you do? 
We left. We figured he met somebody that he kne 
and was going home with them. 
Cc You assumed that, you didn’t know that? 
A We didn't know. 
Cc So all you knew he was supposed to go back with 
you and you couldn't find him any more? 
A That's correct. 
C You left and went back home? 
A That's correct. 


MR. GARDNER: That's all, your Honor. 


CROSS-EXAMINATION 
BY MR, WEITZ: 


1; Mr. Duquette, have you and I ever met before? 


A I den't remember. 


Cc The first time I spoke to you as far as you 


remember is when I asked you your name when you were seated 


here? 

A Today. 

c Did you ever see see me before that, did you kn 
who I was when I walked over to you? 

A No. 


Duquette, do you still live up in Spring 
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Duquette-cross 

Yes. 

Are you married? 

No. 

Were you married? 

Yes, I was. 

Do you have an occupation, Mr. Duquette? 

Yes, I drive a taxi. 

How long have you been driving a taxi? 

About two years. 

Do you support yourself driving a cab now? 
A Yes. 


Cc Mr. Duquette, you were asked some questions 


|| about what you call acid; you mentioned something about a pill. 


Would you be good enough to tell us if you know, do these pill 
come in different dosages, in different shapes? 

A In a clinical setting they are, but out on the 
street they are more or less -- they range ~~ there is a 
range, you can't really tell how much a dosage is unless you 
test it chemically. 

Cc Well, you told us something about marijuana, 
you used the term joint; is that a cigarette that is rolled 
with cigarette paper around a quantity of this weed; is that 
right? 


That's right. 
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Duquette-cross 
Now, are there different kinds of n..rijuana? 
Depending on where it's grown, what country. 
Different potencies? 


4@S,. 


Have you smoked marijuana, sir? 

MR, GARDNER: I think it would be appropriate, 
I don't know the sophistication of this witness. It 
might be appropriate to instruct him. 

MR, WEITZ: I withdraw the question. 
0; From your knowledge, Mr. Duquette, are there 
| different kinds or different potencies of marijuana? 

A From my knowledge there are. 

Cc Some have a slight effect, some have a greater 
effect? 7 

A That's correct. 


¢ And even from individual to individual, from 


A That is so. 
Cc Does the same hold true with LSD or acid? 
Let me rephrase it. 


Are there different kinds of acid or is there ju 


your knowledge there are different levels of effect? 
t 
| 


one kind of acid? 
A To the best of my knowledge there is only one 


kind. It's the dosage that makes the difference. 


Duquette-cross 
THE COURT: It's the amount in the pill? 
THE WITNESS: That's correct. 
Cc Now, sir, you were asked about the effect of 
LSD: Is that something that has an immediate effect or 
delayed effect or what? 
A To my knowledge it would vary according to the 


individual. 


could you tell a terms that we as laymen might understand 
what you mean by hallucinogenic? What do you see or observe 


in a person -- or about a person who has used or ingested 


this particular substance, LSD? 
MR. GARDNER: I object, only, if your Honor 
please -- it would depend upon the dosage. 
Cc Tell us the range and standard dosages that 


you have seen. 


Cc Well, now, when you used the term a 


A What does he mean by laymen? 


THE COURT: Have you ever seen anybody that you 


know who just ingested LSD and if you have, have you 
observed their behavior for any period of time and if 
so what that behavior is. ‘You could take them 


, 


separately. 


Have you ever seen anybody under those conditions? 


THE WITNESS: At huge festivals. 


Dugquette-cross 

THE COURT: The question is: Have you ever see 
goinehody take a Gosage and they say an hour later, 
observed thei: behavior and describe their behavior as 
being a consequence of that or something you presume? 
We don't want anything that you have guessed at. 

THE WITNESS: To my knowledge, I wouid have to 
say it really daoowae more on the individual; some people 
will seem to be quite normal. ‘You wouldn't know they 
have ingested a hallucinogenic drug. 

(@; Have you observed other than a state where some | 
people seem to be quite normal? 

A Just maybe jubilism. 

9 Is that what you meant before when you said 
‘into the music"? 

4 Right. 

C Let me take the marijuana for the moment. Have 
you ever seen the effects that the marijuana has on people? 

A Not really, I never really looked to notice. 

Cc Could you tell this jury that on this night 
in answer to Mr. Gardner's question, that the whole ar .a 
was filled with people using marijuana? Did you tell us that 
a few minutes ago? 


“RB Yes. 


Oo. And marijuana has a distinctive odor, doesn't 


Duquette-cross 


A Yes. 

Cc When the house lights went down you told us 
everybody was lighting up joints. Didn't you tell us that? 

A A lot of people. 

Cc And this was the first time you ever saw SUch 
an occurrence, was it, sir? 

A No. 

Cc So you know from your own experience what 
people act like when they use marijuana because you have 
seen it before; isn't that true? 

A They act the same as anybody else does. 

(e; Isn't it a fact that they are somewhat 
disoriented? 

A I never came across anybody like that. 

Cc Isn't it a fact that they are spaced out, to 
use the vernacular? 


A The vernacular is used to describe someone who 


Cc And it's a lethargic or lazy kind of high; 
isn't it, sir? 
A That I can't tell, it depends on the person. 


g Well, you have seen that, haven't you, sir? 


A I presume so making it must make them very 


t 
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relaxed, 

Cc And you have seen it even affect their 
coordination, haven't you see that, sir? 

A No, I haven't. 

¢ How about LSD? Have you seen people use LSD? 

A Yes, I have. 

.e; And would you tell this jury when you have 
seen people use LSD what effects you have observed in such 
people? 

A Their behavior is sometimes not normal. 

¢ You mean disoriented? 

Sonewhat. 

Out of contact with reality? 

For choice of a better word; yes. 
Uncoordinated? 

A That's correct. 

g Sometimes you have seen them so weak that they 
could barely move; i. wt ae, sir? 

A That can happen, yes. 

(0; And you have seen that ever from the use of 
marijuana, haven't you, sir? 

BR I don't think I would compare the two. 


The effect of LSD is stronger? 


Much more stronger. 


684 


Duquette-cross 

Q And, sir, would you say on this night when the 
lights went down and the people lit up that there came a 
time that that whole arena was pervaded with the sm@1l1 of 
marijuana? 

A That's correct; true. 

(e; And would you say, sir, that back in 1972 when 
these rock concerts were being held at the Nassau Coliseum, i 
was the custom of the people attending that Coliseum to 
participate in the use of marijuana? 

MR. GARDNER: Objected to. It's not relevant 
to this lawsuit. 

THE COURT: I''1 sustain it; yes. 

Q When you said before in answer to Mr. Gardner's 
question as to the number of joints or sticks -- incidentally 
-- I'm sorry -- the number of joints or sticks you had, that 
wasn't that George Haber had seven joints, that was between 
you, George and Robert Lewin; isn't that true, sir? 

THE COURT: Wait a minute. 

Mr. Duquette, I don't know if you have consult 
with an attorney but you have a right not to answer 
questions if you feel they might in any way tend to 
incriminate you, and so that if you want to -=- you 


a don't have to put it on that grounds, if you want an - 


-. -@pportunity to consult an attorney, I'll allow that. 
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THE WITNESS: I'd rather not answer the question 


7 Well, sir, let me ask you this: As far as the 
number of cigarettes, marijuana cigarettes that George Haber 


had, you are .not saying that he had seven, are you? 

THE COURT: I think he testified to four. 

MR. GARDNER: He said Haber had four. 

Cc Well, sir, did you give a statement -- 
before you testified here today, were you given a statement 
to read over by Mr. Gardner? 

A Yes. 

MR. WEITZ: Can I have the paper that you gave 
me, have it marked for identification. 

THE CLERK: Three-page statement marked for 
identification, 44-page statement marked as 
Plaintiff's Exhibit 30 for identification. 

(0; I show you Plaintiff's Exhibit 30 for 
identification and ask you if this is your signature at the 
bottom of the first page? 

A Yes. 

Is that your signature on the second page? 

Yes. 

Is that your signature on the fourth page? 

Yes. 


Did you make this statement at the police 
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station? 

A Yes. 

c Did you give them a statement as to the night of 
September 2%, 1972, as you remembered them? 

A Yes, I did. 

gc You have read this statement? 

A Yes. 

C Did you tell the police that George Haber had 
four sticks of marijuana? Will you reax this over in case 
you need to refresh your recollection about it. 

A It doesn't say anything here. 

c Now, Mr. cuquette, will you tell this jury when 
these sticks of marijuana are made, they're also made in 
different sizes, aren't they, sir? Some are thicker, some 
are thinner? 

A They can be. 


c They are not like regular cigarettes that we 


they are, quarter of an inch thick, three-eighths of an inch 


see in a package of twenty cigarettes, which I don't know 


thick; they're not li! \t, are they? 

A They can be made that way if you have a 
machine or something to make them. 

Cc They are usually very thin, aren't they, sir? 


A Depending on how big you would want to make it, 


Duquette-cross 


Different sizes, different shapes? 

A Right. 

Cc And the marijuana smoking in public, when they 
smoke they pass the stick around, don't they? 

ry Not all the time. 

C They wrote a song about it, didn't they, "Don't 
Bogard a joint,“ about passing the stick around? 

A They wrote it for some people. 

Cc That's the customary way to smoke those things, 
isn't it, sir, by passing it around? 

A It depends on the setting, I presume. 

Cc You couldn't tell this jury because the lights 
went out how much, if any, marijuana George Haber consumed 
that night, could you? 

A I didn't say how much he consumed. 

Cc And as far as the tab of LSD that he took, or 
that you presumed that he took, didn't actually see him 
digest it; is that correct? 

A Yes. 

G You saw him open it? 


PY Yes. 


¢c Tell us what the dosage size, strength of that 


was any way you can tell us. 


Duquette-cross/redirect 
A No way you could tell what strength. 


Cc Had you ever seen George take or consume or 


ingest this particular occasion LSD before that night? 

A I didn't see him take any. 

g You never had. So you have no way of telling us 
-- the only thing you observed about him that night is he was, 
as you call, “into the music"? 

A Yes. 

c What do you Mean by “into the music"? Tell this 
jury what that means. 

A The rock music has a certain basic beat or 
rhythm and people like to get up and dance to it. It has a 


rhythm to it; some people when they are having a good time, 


5 | it's good music, they get up and dance to it. That's what a 


lot of people were doing. 
Cc Including George? 
A Right. 
MR, WEITZ: I don't have anything further, your 
Honor. 
REDIRECT EXAMINATION 
BY MR. GARDNER: 
Cc Mr. Duquette, when LSD is purchased on the 
street, there is no way that a young fellow can know the dosag 


of that particular drug that he bought? 


| 
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That's right, there is no way. 
He doesn't know whether he got a short dose or 
whether he got an excessive dose; is that right? 
A True. 


Cc Some people who buy drugs on the street, on the 


ea they're pretty much at the mercy of what a guy is who 


1 


sells it to him? 

A That's true. 

g Every time somebody takes one you take a chance 
because you don't know how much you are getting? 

A That's right. 

Q And the same thing about the strength of the 
Marijuana; true? 

A True. It's a little risk. 

g Mr. Weitz, having seen fit to ask questions about 
this statement which is now marked for identification, 
Plaintiff's Exhibit 30, I offer it in evidence. 

MR. WEITZ: I wouid object to it, your Honor. 

THE COURT; You'd better step up here, gentlemen. 

(Whereupon, a side bar conference was held.) 

THE COURT: I think he already asked that one 
question, whether there was something in there, and the 
fellow said no. 


MR. WEITZ: I didn't say it that way. I asked 


Duquette~-redirect 
him does it refresh your recollection. 
MR. GARDNER: You keep doing this to me. 
THE COURT: I remember. ‘You didn't ask whether i 


refreshes your recollection. ‘You said is there a 


statement in there to the effect the amount of marijuan 


cigarettes or sticks you had in your possession, he 
said no. 

MR, GARDNER: Which George Haber had. 

MR. WEITZ: That may be what I said. I thought 
I put it some other way. 

THE COURT: But how does that get you to put a 
statement in unless there is a statement in there that 
he had umpteen cigarettes? 

MR. GARDNER: It suggests to the jury that there 
is nothing in there about marijuana. 

MR. WEITZ: ‘enat I am objecting to is this. 

You see, I attempted to -- where I point out where it 
has the remark which is in issue -~ 

MR, GARDNER: He is suggesting there is a prior 
inconsistent statement. That's what he's suggesting. 

THE COURT: Well, I would think the point 
certainly about -- “we saw marijuana passed around, we 
had some joints of our own." 


MR. “EITZ: No objection. 
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THE COURT: On the way down to the Coliseum, the 
music, drugs and other things. 

MR. WEITZ: I object to that. I asked him about 
one thing. 

THE COURT: ” I saw George had one." 

That sentence would be permissible. You could 
read that sentence. 

MR. GARDNER: I think it's all admissible. 

THE COURT: No. There was no cross~examination 
of the statement, as such. This one sentence is the 
only sentence. “We saw Ramadan --" 


MR. WEITZ: ‘Your Honor, I started to ask about 


He doesn't have to answer about him 


GARDNER: He waived it. 
COURT: He waived it? You didn't tell me 
that. 
MR. WEITZ: I wasn't the one who objected 
originally as to that. 
THE COURT: All right. 


(End of sidebar discussion.) 
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REDIRECT EXAMINATION 
Y MR, GARDNER (Cont.): 

c This statement that you gave on October 2, 1972, 
is that the police area in Muncie? 

A Yes. 

¢ Did you say in the statement, "We saw Ramadan 
and Edgar Winter"; I take it those are two groups. “During 
the performance marijuana was being passed around. We had 
seven joints of our own. We all smoked our own and whatever 
else was passed to us.” 


Did you say that? 


| 


A Yes, I guess I did. 
Q Did you say George Haber smoked marijuana of 
the seven joints that the group had as well as other marijuana 
‘that was passed around? 
A That's correct. 
MR. GARDNER: No further questions, your Honor. 
MR. WEITZ: Your Honor, I have a few questions. 


RECROSS~EXAMINATION 


| 
" MR, WEITZ: 


Cc And, sir, you smoked as well, according to this, 
didn't you? 
A I said we had smoked the seven joints. I didn't 


| gay I had. 
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Cc When you said "we" -- “We all smoked ourselves 
and whatever else was passea to us,” the “we” includes your- 


| self; true? 


Did the "we" include George Haber? 

MR. GARDNER: I am not his lawyer. We are 
interested in this case only what George Haber did. I 
don't think it's necessary. 

THE COURT: Ask him about George Haber, 

Cc Did the "we" include George Haber? 


A Yes, 


¢ Did the “we" include persons other than 


MR. GARDNER: If your Honor please -- 


had been pretty nervous about everything that had happened, 


yourself? 
A When I gave him that statement at that time I 
an 
I guess I said “*we." 
THE COURT: The question is not only did it 
include Haber, did it include the other people that 
were with you, not counting yourself for the moment? 
THE WITNESS: ‘Yes; people all around. 
Cc And when you said “We saw Ramadan and Edgar 
Winter" who did you have refemence to when you used the term 
"we"? 


| 
| 


Whoever was sitting there in our row. 


Duquette-recross 


C When you said “we,” you meant the people in the 


|| Nassau Coliseum? 


A The people that were around us, some friends a 
few rows down. 
c And you included yourself in that group? 
A Right. 
MR. GARDNER: He keeps pressing him on that 
point. 
Cc I'm asking you, when you said, "We saw Ramadan 


and Edgar Winter during the performance marijuana was being 


passed around, we had some joints of our own, we all smoked 
ourselves and whatever else was passed around,” siz, ig it 
true that you are fully familiar with the effect of marijuana 
on people who smoke it? 
A somewhat familiar. I am not a scientist. 
c know it makes you lazy, lethargic? 
GARDNER: Objection, your Honor. 
COURT: ‘Yes. 
MR. WEITZ: I won't pursue it any further. 


THE COURT: You may step down. 
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CATHERINE K RAGAN, having been duly sworn 
by the Clerk of the Court, was examined and testified 


as follows: 


DIRECT EXAMINATION 
BY MR. GARDNER: 

(e; State your name for the 

A Catherine Kragan. 

(0; You were subpoenaed to come to Court today by 
m? offica? 

A That is correct. 

Cc Have you and I ever discussed this matter at 
any time before your arriving in court some time around 
2:00? Have you met me before? 

A No. 


When you came to court at 2:00 o'clock, I asked 


you if you want to look at the statement of what you said to 


the District Attorney? 

A Yes. 

Cc And you said you wanted to look at it? 

A | Right. 

(8: Having looked at these two statements, have 
we discussed this matter before? 

A NO. 


Cc Have you discussed this matter with anyone from 
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my office prior to your sitting on that stand, other than your 
having read these two statements? 
A No. 
gc Now, Catherine, on September 29, 1972, how old 
were you? 
A Fifteen. 
(e; Were you going to school? 
I was in high school. 
High school girl, fifteen years of age. 
On that evening, were you at the Nassau 
Coliseum? 
A That's correct. 
Cc Will you tel) us, tell the members of the jury 


in your own words, in your own language, at your own pace, wha 


occurred to you that evening, fifteen-year-old high school girl, 
what you did? 

MR. WEITZ: Objecting to the form, Judge. What 

occurred to you, a fifteen-year-old high school girl. 

All right. You were fifteen on that day? 

Yes. 

And you were a high school girl? 

Yes. 

And you were at the Coliseum? 


Ww 
es e 
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Cc Tell tne ladies and gentlemen of the jury what 
happened to you that evening, what you did, everything you 
recollect on the evening of the 29tu of September, 1972 at 
the Nassau Coliseum, and please, Catherine, loud enough so 
they all can hear you? 

A My girl friend, Joanie, and myself went to see a 
concert which a friend of ours had driven us. We had to 
leave the concert early to get our ride home. We went to the 
concert, it was about 7:30, 8:00 o'clock, and we went and 


listened to the concernt, and then we left, it was about 


11:00 when we left to meet our ride. 


When we left the building, Joan had said that 
we had to go to the left. I said no, we had to go to the 
right to meet our ride at the gate. So I said, "All right." 

So we went to the left and we got down and it 
was just a fence. We turned around and we were laughing about 
it because we went the wrong way. We were walking back 
towards the gate when I heard a car door slam and this kid 
running. He looked like he was trying to get the car, it was 
a boy. He was about my height, and then I was watching him 
out of the corner of my eye, not turned completely around. 

He started waving his arms up in the air wildly. 
He looked like it was a surprise on his face to see us 


walking, so we were down by the last flower box and he came up 
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to us and Joan said, "Cathy." 


| 
| 
| 
i 
| 


We turned around. He looked at both of us and 


he grabbed Joan by the arm and she said, "Please, let go of me." 


He didn't say anything. Then I grabbed his arm d 
I dug my nails into his arm and he looked at me and he grabbed 
me in the rear. 
| c You say he grabbed you in the rear. I know it's 
| difficult for a young lady, but this is very important to 


everybody here. 


Tell the jury. Don't worry about the language 


He grabbed me on the ass, right on my ass. 


Was it light, dark, the lightingat that time? 
A I don't remember. 
g When you felt his hand on your backside, how did 


you feel about that? 


A I didn't like it. 

Cc What did you do? 

A I pushed him away. 

c What did you do then? 

A Then we started to run. I knew he was there. 
Joanie said he was following us like chasing us. And we seen 
a cop's car. We went over to the car and we told the cop 


what was happening and we were excited about it, and we were 
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both talking at the same time. 
He said, "Start over, what did he do?" 
So we told him he grabbed Joanie and grabbed me. 
And he said, "Okay," and I was assured that he 
would go over there in that general direction to check out the 
situation and we ran off laughing about it. 
cS Now,did you hits to the policeman any way 
| where this man, this person was that you had told the 
policeman that had grabbed Joanie and you in the rear? 
A We said a few aisles back. 
Cc Then did you point to the aisle? 
A I pointed but it was over the car. I guess 
| he could tell which way I was pointing. 
| What did the policeman do? 
He said, “Ail right.” 


Did he go in his car, go anywhere? 


He started to turn, we left. 

You didn't follow the policeman? 

No. 

And that's all you know of the incident? 


A Yes. 


Q I'm going to show you a picture that was marked 
in evidence No. 19, Exhibit 19. I'm going to ask you whether 


you recognize that face? 


| 
| 
| 
| 
| 
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A Yes, I do. 


Cc Who is it? 


A That's the man that approached us in the parking 


lot of the Coliseum, 
Cc Is that the man that grabbed your friend, Joan? 
A Yes. 
g Is that the man that put his hand down on your 
bottom, as you described it? 
A Yes, that's correct. 
Cc Was it after that event that you complained 
about those two things to the police officer? 
A Right. 
MR. GARDNER: Nothing further, your Honor. 
CROSS-EXAMINATION 
BY MR, WEITZ: 
c I'm going to ask you a few questions, Cathy. 
If I ask you something that you find embarrassing, try to 
give us particular details. 
You have never spoken to me before? 
No. 
Before you testified, you were shown some 
papers to help you refresh your recollection for the events 
of that evening. So we have the record clear, I'm not saying 


that you were mistaken, you were one month short of sixteen 


Kragan-cross 


Yes. 
So you were fifteen years, eleven months? 
About two months, almost. 
Well, your brithday is November 2nd? 
Yes. 
And this happened Septembet 29th? 
A All right. 
Q So it's one month as I suggested to you and 
a couple of days, right? 


A Correct. 


Cc That's what I meant when I said I want to get 


the record correct. 

When you left the concert that evening -- that 
was Joan Muller -- the two of you had attended and had 
listened to what was going on inside? 

A Right. 

Cc Could you tell us wrere did you have your seats 
Did you have it upstairs, downstairs or what? The Coliseum 
is like one straight up? 

A Either the first or second row. 

Cc By the way, did you smell any peculiar odor in 
the Coliseum that night? 


AK I don't recall but it was probably there. 


Ove! 
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You smelled the pot that night in the Coliseum? 
I don't recall, but it was probably there. 


And by pot you understand me to mean marijuana? | 


Right. 
And you were there for how long? 

A Roughly three hours, maybe. 

Cc You went with your friend to enjoy the music 
just as the other people? 

A Yes, 

Q The conviviality of the place, these rock 
concerts was something special, a lot of fun? 

A We didn't enjoy the group that much. 

(@; You had seen better ones; is that what you mean? 

A Yes, 

Cc But that's what att mcted you to the place in 
the beginning, they had been running a string of concerts 
during those years out there? 

A I don't understand. 

Cc I'll go on to something else. 

Cathy, do you recall where at the Coliseun, 
how did you get there that night? Did Charlie drive? 

A Charlie Trace. 

gc When he drove you, do you recall if he drove 


you through the driving area to the pick-up drop area? 


Kragan-cross 
I think he did. 
Did you enter through the pick-up -- 
Let me show you this photograph. 
May I approach the witness, your Honor? 


I want to ask you: Do you recognize the Colise 


i in that picture there? 


A ges, the gates are over here (indicating). 
Cc That's the Hempstead Turnpike entrance; right? 
Then there is a pick-up drop-off area over there on the 
westerly end of the Coliseum where people could drive in, pick 
up people and drop them off? 
A Right. 
(¢; Did he take you to the drop-off end? 
I'm not sure, 
Could you mark the pick-up drop-off area? 
I don't think I could. 
But it's at the westerly side of the Coliseum? 
I would say it's on this side because we came 
out here. 
C You would say it's to the south side? 
A Yes, 
Cc Would you say it's to the south side where 
Charlie was supposed to pick you up and drop you off? 


A I'm not sure. 
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Were you shown this picture before you testified? 
No, 
Cc Could you tell me, could you tell this jury where 
the flower boxes are on this picture? 
A I know they are there. 


c Could you try to locate the flower boxes for us? 


MR, GARDNER: I don't think there is any 


foundation whether that was the photograph of the 
Coliseum. 
THE COURT: Do you remember any flower boxes 
that night? 
THE WITNESS: I do. 
THE COURT: You don't see them on the picture? 
WITNESS: Not the way it's presented here. 


MR. GARDNER: I don't think he established any 


foundation when that picture was taken. 
THE COURT: She said she remembers the flower 


boxes but the picture doesn't show it. 


c Could you point on the picture, but an F on the 


| picture where the flower boxes were on that night? 


THE COURT: If you can recall. 


A The flower boxes, it's all around the Coliseum. 
g Now, are the flower boxes on the concrete 


|| sidewalk? 
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A Yes, we were walking on the sidewalk and they 
are to my right. 


C And that is where this instance with this young 


5 || man took place; isn't it? 


A Yes, 

Q Isn't that true? 

A Yes, 

c On the sidewalk where the flower boxes were in 
that area? 

A “eS. 

CS Now, you say he touched Joan first? 

A Right. 

Cc And when he did that, did you make any observa- 
tion of this young man as to his general appearance? 

Well, I didn't like the looks of him. 


Tell us about that. He looked like what, spaced 


Yes, he looked like he was tripping. 
You used the term tripping. Would you explain 
to us what you mean by tripping, Cathy? What do you mean by 
| tripping? 
A LSD trip. 
c What does that mean? Could you describe to this 


jury what a person on an LSD trip looks like? 


Kragan-cross 
Wild, I 7.ess, 
seer that before? 


| c So would you tell us when you tell us tripping, 


| 
i 


what specifically you had observed about this young man that 


| 
| 
A I’m familiar with it. In my school it's i 


|| made you feel that he was tripping? Did you see anything 
about his eyes? 
ry Yes. 
Cc What did you see about his eyes? 
Just sort of -- 
Glassy? 
They weren't right. 
wearing glasses, wasn't he? 


Yes, he was, 


Did you observe anything else about him? Was he 
like hanging loose, lethargic? What was he like? 
A He wasn't hanging loose, he was tight. 
Q Shaky? 
MR. GARDNER: She said tight. 
Right. 
Now, Cathy, when he put his arms on Joan -- 


One arm, 


Which arm cid he put on Joan? 


His right arm, I think -- no, it was his left arm. 
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It might have been both because I grabbed his right arm. 
Cc Did he let go when you grabbed his right arm? 
A I guess it hurt. 
You mean when you grabbed him you hurt him? 
MR. GARDNER: That's the operation -- 


THE COURT: If I recall, you dug your nails into 


THE WITNESS: Right. 
And he let go? 
A Of Joan; yes. 
Cc Ana Joan didn't complain to you of any bodily 
injury, did she? 
A No. 
Cc Now, Cathy, would you tell us when he placed -- 
was it his hands that he placedm your buttocks? 
PN Yes. 
c If you can recall, which hand he placed on your 
buttocks? 


A I would say it was the right one =~ no, the left 


Q And when he put his hands on your buttocks, you 
pushed him away; richt? Right away? 
A No. 


MR, GARDNER: I think -- I don't think it's 


Kragan~cross 

necessary to constantly call the young lady dear. 

THE COURT: Her name is Ms. Kragan unless you 
have been otherwise introduced to her, 
MR, WEITZ: No, i haven't. 

Cc Ms, Kragan, did you push him away? 

A Yes. 

'@} And you pushed him away immediately, didn't you, 
young lady? 

A I would say that he put his hands on my 
buttocks and tried to put his hands around my waist. Then . 
pushed him away. 

Q And you had no difficulty in pushing him away? 

A No -- yes, 

¢ That's true, isn't it? 

A Yes. 

Q And you were done bodily injury by those two 
touches? 

MR. GARDNER: Objection. 


THE COURT: Sustained. 


Q Did you suffer any physical injury by those two 


touches? 
THE COURT: Susrtained. 
MR, WEITZ: May I approach the bench? 


THE COURT: You may. 
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(Whereupon, a side bar conference was had.) 

THE COURT: If this story is believed and this 
be the fact and whether physical injury was dc. it's 
not necessary or material. 

MR, WEITZ: It may be a question of law, and I 
would like to explore it with this witness. That may b 
a question of law. 

THE COURT: If you grab somebody by the buttocks 
it's a question whether a fi fteen-yrar-old child, 
whether she's been assaulted or not. 

MR. GARDNER: It's an unpermitted touching in 
addit?<cn to <-= 

THE COURT: I don't think it's material. If 
you want to ask the question, I'll instruct the jury -- 
I'll let you do it. I'm going to so instruct them now. 

MR, W (TZ: May I do this to preserve my record, 
ask that question out of the presence of the jury so 
there will be no possible prejudice to anybody. 

THE COURT: I will just explain a touching of 
the nature as described here, if they find it to be 
true, constitutes an assault under the Penal Laws of 
the State of New York. If you wish to pursue whether 
she was subject to any physical injury under those 


circumstances, you may. That's the choice. 
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MR. WEITZ: I don't want to make a choice. 


to make a record. 
THE COURT: It's immaterial, 
MR. WEITZ: And for the purpose of this record 
can we assume that she did not suffer physical injury? 
THE COURT: Yes. 
CROSS-EXAMINATION 
||BY MR. WEITZ (Cont.): 
Q Now, after you pushed him away vou and Joan had 
left; true? 
MR. GAMDNER: I'll object, if your Honor please, 


Cc Where did you go after you pushed him away? 


| A We started running through the parking lot and 
we seen a cop car, and we went over to tell him what happened. 

Cc You weren't looking for a police officer when 
you pushed him away? 


A No, we weren't. 


Cc This was pretty much of an afterthought when you 
| 


saw the police car, to tell the police officer; true? 
| BA Right, 
| fe; And your conversation with the police officer 


‘ae place, Ms. Kragan, how long after you left the sidewalk 


-here you had encountered this young man? 


A Few minutes. 
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Few minutes? 

Maybe not even. 

Cc When you came to the Coliseum that night with 
Charlie, did he drive down Hempstead Turnpike? 

B No. 
c Did he, via the Mea dupr00k Parkway? 

Yes. 

Then he crossed over the parkway? 


A Yes. 


c And as is shown on this picture, came up this 


road over that bridge and down around to that entrance of the 
Coliseum to that point where there is a pick-up point? 

& It may be. I haven't been there since then. 

c He came off of Meadowbrook, did he stay at the 
Coliseum or just dropped you off? 

A He dropped us off. 

1°; And that was the place where you were supposed 
to meet him at the end of the evening; is that so? 

A Yes. 

g Where he had dropped you off? 

A Yes; where the poles are. 

1¢; Well, there are poles all around. 

A Well, on one side it was just faced in the one 


side that we walked in. 
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c So as far as this photograph, which is in 
evidence now, Plaintiff's Exhibit 11 in evidence, you were 


unable to locate for us that portion of the sidewalk where 


you encountered this young man or the flower boxes or the 
poles; is that true? 
A Yes. It might be down here. We came out in 
front of it, I think. 
c You don't know? 
A No. 
g When you had your conversation with the police 
officer, were you instructed by him to follow him? 
A No. 
MR. WEITZ: I have no further questions. 
MR, GARDNER: Nothing further, your Honor. 
THE COURT: I have just one question. 
Did you give a description to the police officer 


have given it to us here today of the incident? 


THE COURT: Did you tell him what happened? 

THE WITNESS: We told him what happened. 

THE COURT: Did you tell him that you had been - 
THE WITNESS: Joanie used the word molested. 


THE COURT: She used the word molested? 


THE WITNESS: Right. 


THE WITNESS: I don't remember. 
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THE COURT: All right, you may step down. 
MR. WEITZ: I may have another question now 
due to the Court's questioning of this young lady. 


Cc By the way, have you discussed with Joan the 


|| events of that night? 


A Yes. 
MR. GARDNER: At what time? 
va WEITZ: Since that night, up to today. 
MR. GARDNER: Talk continually from that night. 
MR, WEITZ: Oh, come on. 
THE COURT: You have had one or more discussions 
with Miss Miller? 
THE WITNESS: Yes. 
BY MR. WEITZ: 

c How many discussions did you have with Miss 
Miller since that night? 

A Well, I would say one when we called up the 
police station to tell them who we were and when we went to 
the Grand Jury and maybe once or twice since then. I haven't 
seen Joanie in quite a while. 

MR. WEITZ: Your Honor, may we approach “ne 
bench? 
(Whereupon, a sidebar conference was held.) 


MR. WEITZ: Apparently, this young ladv -- and I 
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have other reasons to believe that she testified before 
the Grand Jury. She used the term Grand Jury. I know 
your Honor ordered the defendant -- 

THE COURT: I have a copy of her Grand Jury 
testimony. 

MR, WEITZ: If your Honor please, since she has 
said in answer to the Court's question and, of course, 
the Court would know -- I do not know -- that this 
girl Joan used the word "molested." 


THE COURT: She did not sostate in the Grand 


Jury, but she wasn't asked the type of question that I 


asked. I just finished reading it. 

MR, WEITZ: Can we have a stipulation that she 
never testified at any time that Joan said to the cop 
that she was molested? 

MR. GARDNER: I am not going to stipulate tothat 

MR, WEITZ: Could I see the minutes to make my 
own judgment before the Grand Jury, whether the 
testimony is consistent or inconsistent? 

THE COURT: I don't think it is inconsistent. 
That is what I'm saying to you. 

MR. WEITZ: Well, at this time I'm making a 
particular request. 


THE COURT: And I'm saying to you it is not 
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inconsistent. I have+a more serious problem. These 
minutes, if I'm going to start to make them available 
to you, I have to make all of them available to you. 
She was asked a narrative type thing, she wasn't asked 
anything about what her conversation was with the 
officer. The only thing she said about her conversa- 
tion with the officer was when she was asked about 


whether Haber was running or was he walking. Then she 


a 
started* out and gave a narrative whfch she didn't say 


anything about molested. 

MR. WEITZ: But she did say what she told the 
police officer? 

THE COURT: Yes. 

MR. WEITZ: Can't we have an agreement that 
she gave no such thing to the Grand Jury. 

THE COURT: I tell you, she wasn't asked the 
question. I just told you the question she was asked. 
It was not that kind of question. You could utilize it 
as you wish. 

MR. WEITZ: May I see the minutes? 

THE COURT: No. 

MR. WEITZ: Can I take an exception to that? If 
your Honor pleases, may I ask the Court, are there 


other inconsistencies? 
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THE COURT: Not that I saw. 

MR. GARDNER: As I recall, my understanding 
the issue in the Grand Jury minutes was whether or not 
anybody had refreshed her recollection prior to 
testifying. 

MR, WEITZ: It is for the Court to decide. 

THE COURT: She never testified yet that she 
used any of these minutes, and there is nothing 
inconsistent with her statement so far, so I am 
disinclined to violate the normal rule of the Grand Jur 
secrecy in a civil case; this is not a criminal case, 
and turn it over, the copies to you. 

MR,-WEITZ: I understand your Honor's ruling. 

I just want to preserve my record. 
(Whereupon, sidebar conference was concluded.) 
CROSS-EXAMINATION 
BY MR. WEITZ (Cont.): 


c Miss Kragan, at any time prior to a few moments 


ago when you were questioned by the Court, did you anywhere 


say to anyone that you heard Joan tell the police officer that, 
she was molested? 

A It was on the front page of the paper. It said 
that one girl had said that they were molested. 


Cc And that's where you took the word from? 


} 
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| A And then I said it to Joan, “Who said that?" 
lana then she said, "I said it." 


| 
{ 
' 


to move to strike all of that. She is now quoting a 


MR, WEITZ: If your Honor pleases, I am going 


newspaper story. 

| THE COURT: You asked if at any time. 
WEITZ: She ever said it. 
WITNESS: I never said it. 


COURT: Strike the rest of it out. 


WEITZ: Thank you. 
Do you know where Joan resides? 
| A Kansas. 
| ¢C How do you know? What is the source of your 
knowledge? 
A Her mother, she lives across the street from me, 


Cc Have you seen her over the last few years? Has 


she been in Kansas over the past few years? 
& Last year. 
Cc Christmastime? 
No. 
Did you speak to her last year about this case? 
I might have said to her -- 
THE COURTD The answer is just yes or no. Do 


you recall? 


a 
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THE WITNESS: I didn't speak to her directly 
about the case. 

MR. WEITZ: All right, thank you. 

THE COURT: Thank you. 

(Witness excused.) 

MR. GARDNER: ‘Your Honor wants to adjourn until 
tomorrow? 

THE COURT: I see all the jurors nodding their 
heads, You are not holding me up. 

MR GARDNER: I think you'd better instruct the 
witnesses to come back tomorrow. 


ThE COURT: Mr. Keller, the jury has been here 


for such a substantial period of time -- I guess you 
have been, too -- probably playing darts in the other 
room, 

Do you have a job? 

MR. KELLER: Yes, part-time. 

THE COURT: Would it be very much of an 
inconvenience to come back tomorrow morning? 


MR. KELLER: I'll be in the City tomorrow morning. 


‘ COURT: Could you come here first? 
KELLER: It's going to be hard. I have so 
there that I have neglected for a week. 


COURT: My problem is I can't keep this jur 
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You have to come back. If you are having problems with 
your employer, just tell him the circumstances and tell 
him that I directed you to come back. 

MR. GARDNER: If you came here at two o'clock, 
would that be helpful? 

MR. KELLER: The part-time job isn't what's 
holding me up tomorrow. I work in the City. I work at 
ABC News. 

THE COURT: I don't think you'll be long. You'l 
be out of here by eleven o'clock. 

MR. GARDNER: Ten o'clock tomorrow? 

THE COURT: Ten o'clock tomorrow morning. 

MR, WEITZ: May I hand up a copy of the memo, 
it includes the very question that I discussed at side 
bar about the assault. 

THE COURT: Well, you might have handed me that 
memo before. 

MR. WEITZ: I just got it. 

THE COURT: You ask me the law after the 
witness goes off the witness stand. 


(Whereupon, the Court stood in recess for the 
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MR. GARDNER: We had a young gentleman % 


on the stand yesterday, and he said he would 
return this morning at your Honor's direction. 

hu nasn't appearod yet. There may be a traffic 

p~ .em. I do have another witness, so rather than 
hold up the rest of the proceedings, I have another 


witness. 


CHEHRZTS&T?IHA MOOR Ez, called as a witness, 
having been duly sworn by the Clerk of the Court, 
tes‘ ified as follows: 

DIRECT EXAMINATION 

BY MR, GARDNER: 

Q Is that Mrs. Moore? 
A Yes. 
Q If you will, please, sreak loudly enough so 
the woman on the end can hear you. 
Now, on September 30, 1972, were you married 
or single? 
A Single. 


Q What was your name at that time, your maiden 


DeGregorio. 
How Old were yor on that day? 


Nineteen. 
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Q Did you have occasion on the 30th of September, 
on the 29th of September, that would be the day before, 1972, 
did you have occasion to go to tk. Coliseum located in Nassa 
where a rock concert was being put on by some people? 

A Yes. 

1@) Mrs. Moore, would you please, in your own 
words, your own pace, tel) these ladies and gentiemen of the 
jury what you experienced, wnat you saw, what you heard, 
what you did on that evening. 

We got to the concert about 7:30. 


Yo. say "we." Wnom are you making reference 


My girlfriend Jody and I got to “he concert 
about 7:30. We went inside to watch. We stayed ur.til 
about 11:00, when we decided we didn't like the concert any 
more. 

Weil, we had waited until about 1.:90 o’clock 
for the Ten Years After to come on, which was tne group we 
were waiting to see. 

When they did finally come on, we didn't like 
them, so we decided to leave. 

As we were leaving the door of the Coliseum 


there was a man trying to get in the door, and the guard at 


the door said, "I told you you can't come in here," and he 
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still tried to push his way in anyway. So the guard pushed 
him out, and the guy went outside and stood there, and when 
we got outside he was on the ground. 
Q Who was on the grouiud? 


A This man that was pushed out the door. 


What did he look like? Was he tall? Facially 


Tall, stocky, dark, thick hair. 
A beard? Did he have a beard? 
I don't remember. 
What was he doing on the ground? 
Looking at everyone on the ground. 
THE COURT: Laying on his back? 
THE WITNESS: On his stc ach, I believe. 
THE COURT: Looking at people from his stomach 
THE WITNESS: He had his head up, like this. 
Then we proceeded to walk to the car through 
the parking lot. As we were walking to the car we 
had made a judgment on this boy. We the ght he had 
been tripping. 
Q You made that decision? 
A Jody and I. 
Q When you say "tripping," what do you mean 
by that? 


A On some kind of acid or some kind of drug. 
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Was he rational or irrational? 

A He wasn't a normal person. 

Q So the jury can understand, in what way did 
you observe him to be other than normal, at least at that 
time? 

A When the cuard pushed him out the door, 

I expected him to go back at the guard, but he walked away 
in a daze, and laying on the ground, looking around at 
everybody, it didn't seem normal either. 

So we walked to the car, and on the way to 
the car two girls ran past us, tall, thin girls, and they 


said, "Watch out for that guy." 


A No. 


Q Did you know these two girls? 


Q Did you ever see any of them in the courtroom? | 
Yesterday. 
Do you know what her name was? 
A Kathy Kregan. 
Q Kathy Kregan, the girl you saw in the court- 
room yesterday, that was the same girl of the two girls 
you saw on that evening that ran past you and said, "Girls, 
watch out for that guy"? 
A Right. 


Q Did Kathy Kregan say anything else? 
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Nothing that I remember. 

Q What else did you do? 

A Actually, we didn't hear them; we were talking 
at the time, they were a ways ahead of us, and we just 
caught, “Watch out for that guy," and we turned around and 
saw this same boy on the ground from the Coliseum running 
towards the girls, which was in the same direction we were 
going. 

I said, "Jody, let'. get in the car fast 
and lock the doors.” 

Q By the way, were you with your parents that 
evening? 


A No. 


Q Did you notice whether or not there were many 


older people at the concert or whether it was primarily 


young people without parents? 


A Young people without parents. 
Q Were you frightened at that time? 
MR. WEITZ: Objection, leading. 
COURT: Sustained. 
did you feel? 
WEITZ: Objection. 
COURT: I'11 allow it. 


WITNESS: When I saw him coming towards 


Moore-direct 


How did you feel? 
When? 
Q At the time you heard these girls gay this 
and the time you said, "Get in the car". 


A ~ @isu’'* worry. We just jumped in the car. 


I had no feelings about it or anything. 


Tnen we continued our conversation. When we 
got in the car he stopped ~- there was a car parked here 
and a car here, they were both facing ~~ he stopped at 
this car, the Coliseum was over here, sto he stopped at 
this car, and like we could see him looking for the girl, 
and he turned around and walked away. 


@ waited until he walked away and started 


the car and backed out to the right and proceeded to the 
left to pull out to the left, and we made a right at the 
end of that aisle and then then the first right we could 
make . 
Jody was driving. She pulled up behind the 
police car that was stopped in nat aisle. 
Q When did you first see tat police car? 
A When we pulled in tis, aisle. 
Was the dome light on at that time? 


No. 
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Q What did you do? 


A Jody pulled up behind the police car and she 


said -- I said, "Jody," I said, "Jody. there is nobody in 
that car," and the door was oper. 

I said, “Go around him,” #0 we proceeded to 
go around on the left-hand side, an’ just as we got 
parallel to the police car we saw that there was a police- 
man and a boy, same boy, in the middle of the read on the 
ground. 

Q The same boy you had seen before? 

A Yes. They weren't moving. toey were just 
squatting. 

Q Did you see whether or -~- how ‘As ‘vere 
squatting, whether one had the other one? Describe it as 
best you can recall. 

A The boy was behind the policeman. The police- 
man was the first one we could see. The boy had his head 
on the policeman's shoulder, it looked like, and both their 
right arms were extended out like this. I don't know who 
had whose arm, but I couldn't see the other arm. It 
wasn't extended out or in the air. 

Q What did you do? 

A I said he looked scured, and I ce n't figure | 


out if ho was a policeman 2s net or what 13 gosng on. 
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So we decided he mist be a policeman, he had 
a suit on, a policeman's suit. 

Q Who looked scared? 

A The policeman. 

Q Did he have a badge? 

A I didn't see the badge. It looked like his 

jacket was open, and all I could see was his white shirt. 

Q What did you do? 

A I rolled the window down and asked if anybody 
needed any help, and nobody answered, so I said it again, 
and the policeman said, "Get in my car and radio for help.” 

Q In what manner did the policeman say that? 

A Very calmly. He seemed like he was trying 
to keep everything und anbeis, He was trying to speak in a 
low tone of voice and say things easy, so I did the same, 
because I had seen this boy before and I figured something 
happened between the cop and the boy. 

Q When the cop was talking to you very slowly 
and calmly, what did he say to you and what did you do? 

A He said get in his car and radio for help. 

So I opened tl.e door of the car I was in and the policeman's 
door was opened already. 
I got in the police car and as I was getting 


in I said, "You'll have to tell me what to do and what to sa 
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because I don't know what to do." 


So he said, “"O.K." He said, “Pick up the 


receiver of the set and put it out the window.” 


I said, "Is this what I am supposed to have?" 
and he said yes. 

He told me how to use it, push the button in, 
whatever it was, he told me how to use it. 

He told me to call for an emergency 14 to the 
south side of the Coliseum. He gave me the car number, but 
I don't remember right now. I remember it was on the dash 
of the car, so I knew what the car number was. I called 
that through on the radio and I heard them calling other 
cars to the scene. 

I knew the cop was scared and I was scared 
and everybody was trying to be calm, so I was snowing him 
with how many fingers, how many cars were being called and 
how many cars were responding. 

So I was putting up my fingers and saying, 
"four, five, six cars," so maybe he would feel better, 
knowing help was on the way. 

Then he asked me, he got up -- no, no. He 
asked me, he said there was a switch on the right side of 
the steering wheel, just below the steering wheel, a white 


button, and I should turn it on. 
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I couldn't find it. I searched for what 
seemed like hours for the button, and I couldn't find it. 
I didn't want to press anything because I didn't know what 
was going to happen. 
Q You said the car was running, the engine was 
runr.ing? 


A Yes, it was in "park." I was afraid that 


if I did anything wrong then maybe it would upset this boy, 


and I saw he was trying to keep him calm. 

Q When you say he was trying to keep calm, who 
are you making reference to? 

A The policeman. 

Q Was he talking to the boy? 

A No, but when he was talking to me he was try- 
ing to be very calm, very relaxed. 

I got out of the car and looked under the 
dashboard for the button. I got in and turned on the 
emergency flashers and said, “Is that what I'm supposed to 
do?" 

He said no. 

Q You mean what? Put the blinkers on instead 
of the dome light? 
A Yes. I never found the dome light. 


The police officer said that is not what he 
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wanted you to do. Then what happened? 

A Then I was still in the car, he got up with 
the boy and they both walked sver to the car. As they were 
coming over to the car, I am sure he couldn't hear me, and 
I was saying, “Don't come over here with him. Wait until 
I leave. I don't want to be near him," meaning the boy. 

I am sure he didn't hear me. I was trying 
to talk low so the boy wouldn't hear me. I didn't want 
him to get upset. 

When he did come over to the car he asked 
me for a piece of paper that was on the car seat. I went 
to give him that. 

He took the receiver through the window, 
the door was still open and he was ~- the policeman was 
standing closest to the door with his arm around the boy 
and the boy was facing away from the car. 

So the policeman was closest to the window. 
He was calling like this. 

As he was radioing I got away from the car 
and stood behind the policeman, not in front of the hoy. 


When he finished talking on the radio 1 said, 


“Can I leave now?" and with that the boy started screaming, 


"You can never leave the Nassau Coli.eum," and started to 


get excited, and violen*. 
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Q You asked the policeman if you could leave 
and the boy said what? 

A “You can never leave the Nassau Coliseum." 

Q Did he say it loud or-- 

A He screamed it twice or three times. 

Q He screamed, "You can never leave the 
Coliseum, you can never leave the Coliseum," and then you 
say he got violent. What did you see? 

A He lunged toward me, so I ran around the 
back of the police car and I stood there. 

At this time he was struggling with the police 
officer. 

Q When you say “struggling,” what was he doing? 

A I belive he had gotten in the car. 

MR. WEITZ: If your Honor please, I object 
to "I believe." Either she knows or she saw. 

THE COURT: Did you see this struggle? 

THE WITNESS: Yes. 

THE COURT: Overruled. 

MR. WEITZ: May we see where she saw it? 

Q What did you see? 

A When I got to the back of the police car the 
boy had jumped in the car and the policeman was struggling 


with him, trying to get him out, not punching him or hitting 
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him, just trying to get him out. 

I ran around the side of the car. I ran 
around the side of the car and then I heard the engine, 
either the key grinding the engine, because it was on 
already. I think it was the key grinding the engine. 

Q Wh c kind of sound was it? You said you 
heard a grinding sound? 


A If the car is running and you turn the key on 


anyway, it's going to grind the engine. 


Q The engine was grinding in some way? 

A I can tell, because I have done it myself a 
couple of times. 

Q Could you see inside the car at that time? 

A No. Then I ran on the side of the police car 
and I heard the gas accelerate and I thought that he was 
going to pull away in the police car, so I stopped short. 
It was raining,and I fell next to the passenger door. 

When I got up he was still in the police car, 
I could see in the window. 

I saw the cop struggling to get him out. 
I then ran to Jody's car. She had pulled up in front of 
the police car at the end of the aisle. 

I know the boy was still in the car when 


I ran. I was taking a chance because I thought-- 
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MR. WEITZ: Objection, your Honor, “taking 
a chance." 

THE COURT: I will let it stand. 

THE WITNESS: It was-- I wanted to get out 
of there. I was afraid I would get run over in ‘the 
process. 

Q What gave you that concern that you might 
be run over in trying? 

A Because the boy was accelerating the gas 
pedal and tried to turn the key o thinking that the car 
was noton. It seemed he was trying to move the police car 

Q Where did you have to go to get in your girl- 
friend's car? 

A I was on the side of the police car. I had 
to run in a straight line and jump in Jody's car. 

Q Was she in front of the automobile where the 
accelerator was being pressed? 

A Yes, but at the other end of the aisle. 

I jumped in Jody's car, I said "That guy's 

crazy; let's get out of here." 

Q Whet did you do? 

A We turned right at the erd of that aisle. 


When we got to the front of the Coliseum parking lot we 


made a right turn, and at that point police cars were coming 
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in to the Coliseum. 


the policeman 


Q 


A 


Q 


I yelled, “Hey.” 

One of them stopped. 

I said, "I think a boy is tripping and giving 
a tough time." 

What did you do then? 

What did you do then? 

Left. 


Sometime later did you learn some incident 


had happened at the Coliseum and later made contact with 


the police and told them what you recall? 


A 


Q 


A 


Yes. 
And that is the extent of what you know? 
Yes. 


MR. GARDNER: Nothing further. 


CROSS EXAMINATION 


BY MR. WEITZ: 


Q 


yesterday? 


Q 


A 


Q 


Mrs. DiGregurio, were you here in court 


THE COURT: Her name is Mrs. Moore. 


Mrs. Moore, your maiden name was DiGregorio? 


Yes. 


As a matter of fact, at the time that this 


incident occurred you wexe how old? 


Moore- cross 
A Nineteen. 
Q And you were working as a legal sccretary, 
weren't you? 
A Yes. 
Q Mrs. Moore, were you here in court yesterday? 
A Yes. 
Q And would you tell us how did you get to court 
yesterday? 
A Mr. O'Callaghan picked me up at my house. 
Q Is he one cf the gentlemen associated with 
Mr. Gardner? 
MR. GARDNER: I'll concede, your Honor. 
MR. WEITZ: IX den't need any concession, 
your Honor. Can I explore this myself; 
THE COURT: His office drove her here. 
MR. GARDNER: I'll concede we picked her up 
a» drove her to court, and when court was over, we 
took her back. This morning we brought her in 


again. 


Q When you were picked up yesterday and came to 


court, did you come here with anybody? Was there anybody 
else besides Mr. O'Callaghan in the sar? 
A They picked me up at work. Kathy Kregan wan 


in the car. 


Moore-cross 
eid: else? 

4 No. 

Q When you left court yesterday -- when 
Mr. O'Callaghan drove you to wherever it was you had to be 
dropped off, did you leave with Kathy Kregan? 

A Yes. 

Q With another witness in this case? 

A Yes. 

Q When you drove in yesterday, how long was 
that trip? 

A About forty-five minutes. 

() When you left the court yesterday, how long 
were the three of you together with Mr. O'Callaghan? 

A The other two witnesses? 

Q Yes. 


A One boy get dropped off in Queens -- about 


‘ 


an hour -- and then an hour and a half. 
Q During that period of time yesterday~-- 
By ti way, when you came in this morning 
was there anybody else who was a witness? 
A No. 
Both yesterday, driving in ts: the court, 


driving home from the court, did you discuss the events of 
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A We spoke briefly. I asked Kathy if she was 


the girl that warned us that the boy was coming, and she 


said yes. 
Q So actually you didn't remember this girl, { 
you spoke to her an¢ she told you that she was the girl that ; 


said something to you about "Watch out"? 


A I didn't recognize her because I never saw her 


Q Were there any other events that were refreshe 
to your mind by discussing this case with these other wit- 
nesses in a car coming to court and going home? 


A No. 


Q Mrs. Moore, you read some things that you 


had either written or a statement you had given or testi- 
mony you gave someplace before testifyiig, did you not? 


Yes. 


A 


9 That was to help you recollect the events of 


that evening? 


A Yes. 


Q Now, ma'am, we go hack for u moment. You say 


a friend? 


you were with 


A Jody Geller. 


Q Is she presently in New York? Do you know 


where she is? 
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A In Missouri. 

Q When you came to the Coliseum that night, you 
actually were inside and watched the performance of some 
sort up until a time you felt that the show wasn't too good, 
and then you left? 

A Right. 

Q You were going directly home? I presume you 
were going directly to your car? 

A Right. 

Q As you came out did you observe this young 
boy that you told us about on your direct testimony, in 
the doorway trying to get into the Coliseum? Did you observ 
him? 

A Yes. 

Q And then did you say a guard pushed him out of 
the dgorway? : 

A Yes, after a couple of times telling him he 
couldn't come in and he still tried to get in. 

MR. WEITZ: Can I have tre original statement? 
MR. GARDNER: I don‘t have it here. 
Oh, here they are. 
MR. WEITZ: If your Honor please, can we 
have this marked for identification? 


THE CLERK: Gne statement marked for identi- 


| 
| 
| 
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ficatior as Plaintiff's Exhibit 31l. 

(So marked) 

Q If you have to look at this to refresh your 
recollection at ny time when I asi: you a question, feel 
tree to do so. 

MR. GARDNER: I'1l object to that indication. 

This witness said ske looked at somethirg other thar 

the one statement. if she needs anything, I think 

it's appropriate to give her anything. 


MR. WEITZ: If she needs anything else, sie'll 


Q Now, Mrs. Moore, when he was pushed away the 
first time, this young boy, how did he act? Did be act as 
if he understood what was going on? 

A He acted as if he was in a daze. 

Q When he was pushed away the second time? 

A There was only one time. He was told twice 
not to come in and then when he tried again to get in he 
was pushed out. 

Q I see. I misunderstocd what you were saying. 

Wae this at the-- Or could you tell me what 
entrance to the Coliseum it was at? 

A I have no idea. I was only there once to the 


Coliseum. ‘That was the only time I have ever been there. 


| 
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It was the main entrance everybody was going into when 
I first arrived at the -- the only entrance people « 2re 
going out Of. 
Q But that wos at the-- Maybe if I show yo" 
a photograph ic couid refresh your memory. 

I ask you to look at this for a moment and 
1 il ask you a question. 

Does it refresh your rsacol). ction au to what 
tre Coliseum and the entrance areas locoi.;d like? does it 
help you at ali? 

A Not really. 
Q Doesn't. All right. If it 4-san". fins, 
then we'll go on to s-mething else. 


Was this ertrance that you spoke about, where 


the concrete roof is at che Co'’iseum, was there a concrete 


roof over the doorway? Is thet the entrance you're talking 
about? 

A I don't remember if there was. I know there 
was an escalator up to the door. We went up to the esca- 
lator and went out right at those doors. There was only one 
Goor you could get out of, and th7* was the door I was 
leaving. 

Q Did you then walk out the door? 


A fas. 
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Q And did you walk out simultaneously with -- 

if you can remember -- before or after the event took place 
where this young boy was trying to get in and apparently 


didn't understand, was dazed? 


MR. GARDNER: Objection to the form. 


THE COURT: Sustained. 

oO Did it take place before, after, or simul- 
taneously with the time they pushed this young boy away? 

A What took place? Did I walk out? 

Q Yes. 

a I was still in the Coliseum when he pushed 
him out. 

Q Thereafter did you walk out? 

A Yes. 

Q How long after did you walk out? 

A However long it takes to push somebody out 

way and me to walk out. 

Q A matter of seconds? 

A Yes. 

Q Did you then walk directly to your car, or 
did you walk around the Coliseum, or spend some time there, 
ar what? 

A We walked straight out to look around to 


find the direction where the car was. 


| 
| 
| 
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How long did that take? 
A About a minute. 
Q When you walked out did you walk out straight 


towards the parking lot? 


A We walked out straight, and I believe the car 
was to the right. 

Q Would you know if that is in the direction of 
Hempstead Turnpike or south? 

A I think it's-- 

Q So you waiked in that direction towards the 
south parking lot? 

A I think so. 

Q Were you walking-- Did you have to-walk some 
Gistance from the doorway to the parking lot? 

A Yes. 

Q And as you walked that distance, south, you 
would say toward Hempstead Turnpike anyhow? 

A Yes. 

Q You walked towards Hempstead Turnpike, would 
you teil us during that period of time did you see the boy 
as you were walking and before you heard or saw two girls 
run past you? 

A No. ‘She last time I had seen him was when he 


was on the ground in front of the Coliseum. Then we lef 
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to walk te our car, and I didn't see him again until the 
wivis told us he was coming. 

Q When you were walking on the grounds in 
front of the Coliseum, you say you saw the boy on the 
ground? 

A Yes. 

Q How far was he from the doors when you saw him 
on the ground? 


About five or seven feet. He wasn't too far 


A 


from the doors. 
Five or seven, you said? 
Yes, about that. 
You say he was laying on the ground? 


Yes. 


A 


Q When the guard pushed him out, had he stumbled 
this boy? 


A I don't think so. I think he was on his feet | 


when he got out and he lay down on the ground himself. 
Q Mrs. Moore, I'm going to hand this up to you 

for a moment. 
MR. WEITZ: May I direct the witness's 


attention to something, your Honor? 


oO Can you take a look at this. Read it to 
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| 
A (Witness peruses document.) 
3 Q Have you read it? 
4 A Yes. ° 
5 Q Does that refresh your recollection as to 
é | whether or not the boy stumbled? 
7 A No, I don't think he stumbled. I think he 
8 got down on the ground himself. 
: 9 | Q Did you ever say to anybody that he had 


stumbled? 


11 A I may have four years ago. 


12 MR. GARDNER: What page are you making 
‘ reference to? I will ask Mr. Weitz what page. 
4 | MR. WEITZ: She ~ ys she doesn't remember 
| saying anything like that. She says she may have. 
6 | Q Mrs. Moore, in any evant, you saw him on the | 
| ground? 4 
| Q When he was on the ground I think you ‘ ld us | 
20 | he was on his stomach? | 
«| A I think he was on his stomach as far as 
2 | I remmaber. 
a | 9 In other wordr, with his stomach on the ground 
» | and his back-- 

4 
2s | a He definitely was on his stomach. 
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Q What was he doing? 

A He had his head up and looking around at 
everybody. I don't know what he was looking at, but he had 
his head up. 

Q Would you say he was jus. cut of it? 

A Yes. 

Q You said you made a judgment that he had been 
tripping on acid or something. When you said “acid,” did 
you mean LSD? 


A I guess so. Anything. I guess whatever it is 


Q Had you ever seen people in your life, whether 


it was at the Coliseum or anywhere before this evening, who 


had been tripping? 

A Not that I actually knew they definitely 
were, but I knew of the symptoms. 

Q What symptoms did you know? 

A J:st out of it. Not knowing what they were 
doing. Not knowing a lot of things. 

Q Uncoordinatec!, out of contact with reality? 

A Yes. 

Q As if on any kind of drug? You were working 
for a lawyer at that time? 

A Yes. 


Did he have a criminal practice? Did you ever) 


Moore-cross 
see people involved with drugs? 


A No. 


Q Did you continue to watch him as he was on 


the ground in that state you just described? 

A No, after we saw him we left. 

Q Now, did you, as you walked towards Hempstead 
Turnpire did you get to your car? 

a > fea. 


fe) And when you got into your car I think you 


told us that it was backed out, pulled around to the end 
of one aisle and back up another aisle; is that right? 

A Yes. 

Q How far you traveled, I am not concerned 
about that, but there case a time that you saw a police 


vehicle in an aisle as Jody was driving the car to leave? 


Correct? 
A Yes. 


Q And this vehicle that you saw when you saw 


it, was it facing the same direction as the vehicle you 


were in? 
A Yes. 


Q So were you seated in t« right~hand seat of 


the passenger side? 
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Q So as you came behind it you were parallel 
with the right-hand side of the car? 

A No, I don't think she pulled up exactly, 
directly back of it. 

Q A little off to the left, all right, of the 
police car? 

A to the left. 

Q A little off to the left? 

A Yes. 

Q But at that point you didn't know whether the 
door was open or closed on the police car? 


A Sr «sidn't pull all the way up to the car, 


and I could see thac the door was open and she could see. 


Q You suggested to her to pass around the car? 

A Yes. 

Q At that point you didn't see anybody in the 
roadway at that particular moment? 

A No. 

Q Did Jody start and try and pass the police 
vehicle? 

A Yes. 

Q Ae she pulled over to pass the police vehicle 
did she get up to the police vehicle? 


A Just #>sout parallel with it. 
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Q Parallel with it. 0O.K. When she got parallel 
I mean alongside, when she got alongside the police vehicle, 
was it at that point, or was it thereafter that you observed 
something about the police officer and this young boy? 


A Yes. 


Jody had stopped because there was two men 


in the middle of the road and we couldn't pass. 

Q Was that in the path of Jody's car? 

A I don't think it was directly. She wouldn't 
have run right over them. But I don't think she could get 
around them either. 

Q I am not sure | inderstand what you mean. 
Was it in front of Jody's car? Was it-- Was it forward? 

A It was more in front of Jody's car than in 
front of the police car. 

Q Was it also forward of the police car, or was 
it where the police car-- 

A Forward of the police car. 

Q How much forward? 

Ten feet mabe. 

So that you were actually very cose: 

If ten feet is close, maybe it wasn't that 
close. Maybe it was ..fteen feet. It was close enough to 


hear him, yes. 


ome 
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Q I'm asking where you were. You're anticipatin 
“e, When you eouna aii your right-hand si’e door-- Was 
that a two-door or four-door car you were in? 

A I think it was four-door. 

Q You were in the front seat? 

A Yes. 

Q You would open your door. The police vehicle 
would be to your right? 

A Correct. 

Q Did you cal] out to the police officer before 
you got out of the car? 

A Yes. 

Q When you called out to him he responded to 
you, correct? 

A Not the first time. The second time. 

Q Will you tell us then if he was fifteen 
feet in front of the vehicle, the police vehicle, was the 
front of your car even with the front of the police vehicle 
or was it back from the front of the police vehicle? 

In other words, when you said parallel, were 
you even or just alongside? You could be alongside <a 
not even. Do yor. knew what I mean? 

A Right. I don't think we were forward of the 


police car. If anything we would be a foot further back 


Moore-cross 
than the police car. 

Q So you are saying that the pelice-- the 
entire length of the police vehicle plus another fifteen 
fect were ahead of you, corre::t? 

A Yes. 


Q Would you say the front end of your car to 


where you sat in the car-- 


A 1 don't understand. 

'Q Where you were seated, there was a space 
between you and the front bumper of the car? 

A Yes. 

Q Would you say automobiles are a good 18, 19 
feet long? 

A I guess. 

Q Se you had the distance 15 feet plus the 
distance of the police vehicle, 16 feet to 18 feet, plus 
that portion of the police vehicle that was in front of 
you about how far would you say, let's say, to where you 
sit to the front bumber of the car? 

MR. GARDNER: I don't want to interrupt. 

I see no relevancy. 

MR. WEITZ: I'll show you, Mr. Gardner. 
THE COURT: I'11 allow it, Mr. Gardner. 


About how far from where you were sitting in your 


753 


G29 
Moore-cross 167 
car to the place where these “wo men were, was it, 
approximately? How far in feet? 
THE WITNESS: I could probably tell you 
better this way. 

Q Why don't you do that? 

A I would say about where you're standing. 

MR. WEITZ: Can we have an estimation about 
how far eae iat 
THE COURT: The length of the jury box is 

19 feet, and from where I sit here to the end of 

the jury box, about 26 feet, so I guess you're 

talking about 23 or 24 feet; 20 to 24 feet, some~ 
where in there. 

Q You were able to talk to the police officer? 

A Yes. 

Q You did see-- I think you told us the posi- 
tion was that the young boy had his head on the police 
officer's shoulder, seemed to be resting his head on his 
shoulder? 

A Yes. 

Q He was docile, wasn't he, at that point? 

A Yes. 
Q And the police officer was not making any 


gudden movements’ or doing. anything to aggravate the situation, 


' 
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No. 


And as far as you were concerned, you made yo 


own judgment that the best thing to do under those circun- 


stances was not to do anything to excite or aggravate the 
boy, true? 

A Yes. 

Q So you spoke softly, the police officer spoke 
soitly, and you were able to communicate with one another 
without any problem? 

A Yes. 

Q He told you what to do? 

A Yes. 

Q You got out of your car, walked over to the 
police vehicle, and he instructed you in the use of the 
microphone? 

A Yes. 

Q By this time you were much closer to the 
police officer, weren't you, than you had been when you 
were in your car? 

A Well, actually when I opened the door to get 
out of the car the police officer's door was right here, 
so I don't know if the front -- I was in wag anything 


longer than the police officer's car. I am not. sure whose 
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car was longer, but I know I was just about right next to 
the police officer's door. All I had to do was walk out 
and walk right into his door. 

Q All right, good. So that your doors, at 
least, were near one another? 

A Yes. 

Q He told you what to do? 

A Yes. 

Q He was able to tell you and you used the 
microphone, true? 


A Yes. 


Q Now, there came a time when you transmitted 


this, what you call Emergency 14, or Signal 14, and told 
them to come to the south parking field of the Nassau 
Coliseum, true? 

A Yes. 

Q And that would be the area near the Hempstead 
Turnpike where you had parked the car? 

A Yes. 

Q And then you told him that there were ~~ you 
held up your fingers and you told him there were three, 
four, five or six cars coming, right? 

A Yes. 


And then he gave you instructions about how 
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to turn on the dome light so that his vehicle could be 
located better? 
A Yes. 


Q You couldn't find that button, so you put on 


the flashers? 
A Right. 
Q By that you mean the blinkers we have on our 


automobiles like the parking lights that blink in the front 


and the brake lights that blink in the back? 


A Right. 

Q And there was no problem as far as you were 
concerned in doing atl this and the police officer didn't 
encounter any problems with this young man, this boy. Was 
their position the same while you were doing this? Still 
resting his head on his shoulder, the boy? 

Yes. 


The police officer even asked you to write you 


He did. 

Did he? 

I don't think so. 
You don't remember? 
I don't remember. 


But there came a time that the police officer 
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for whatever reason, got up to his feet? 

A Yes. 

Q Then he came over to the car, or started to 
come over to the car with the young boy, right? 

A Yes. 

Q At that point you didn't want to b4 there, 
right? 

A Right. 

Q You asked him not to come over to the car? 

A I was more or less talking to myself. I am 
sure he couldn't hear me. 

Q So you were just talking aloud, or were you 
talking-- were you thinking to yourself? 


A I was talking. I was in the police car. He 


was walking toward me. I didn't want to say it loud enough 


for the boy to hear me. 

Q You decided to get out of that car and get in 
your car as best you could? 

A Right. 

Q Did Jody move her car during the sequence of 
these events? 

A I didn't see her when she moved it, but after 
I got out of the car I noticed -- I wasn't aware when she 


was moving the car, but when I got out of the police car 
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and looked around after I was at the back of the police 
car, I could see Jody pulled in front. 

Q Where had she pulled? 

A In front of the police car. 

Q You mean forward? 

A Yes. To the end of the aisle. 

Q She moved away from the car? 

A Yes. 


Q So she would have had to have driven past 


where the police officer and the boy were on the ground? 


A Unless she backed up and went around. I have 
no idea how she did it. If you went forward, yes, fine. 
But if she didn't, if she went backward, she wouldn't have 
to pass them. 

Q Actually, you have no recollection at all how 
Jody moved her car or-- 

MR. GARDNER: I object to the form of the 
question. She said she didn't see it so she can't 
testify. Recollection has nothing to do with it. 

THE COURT: She said she didn't see it. 

THE WITNESS: I never saw her move it. TI have 
no idea how she moved i. 

Q While you were there and talking to the 


police officer, were you looking forward at him? 
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A Yes. 
Q And as you looked forward did you see 
aisle, the aisle for the moving traffic? 
A For the newtinn traffic? 
Q The aisle between parking stalls. 


Yes * 


Q You could see that aisle? 
A 


Yes, there was a time I got out of the car 
and was looking underneath the dashboard for the white 
button. There was a long period of time I was looking at 
the dashboard for the white button, and there was a time 
I got out of the car and crouched under the dasi.voard to 
look for the button. If she moved it then-- 

Q You wokldn't have seen her? 

Right. 

Q In that period of time when you were looking 
for the button and looking under the dashboard and got out 
of the car, how long was that? Fix some period of time. 

A I'd say about two minutes maybe. 

Q And that event took place after you had told 
Police Officer Sehlmeyer that three, four, five or six cars 
were coming? 

A Yes. 


THE COURT: Did you actually tell him that 
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or were you signaling that? 
THE WITNESS: I was signaling it, and showing 
him. I said “five cars, six cars, or seven cars.” 
I didn't just -- just said "cars." 
THE COURT: You didn't say were on their way? 
THE WITNESS: No. 
Q When you let him know that, that is when he 
told you to put on the flashers, true? 
A Yes. 
Q During those coltple of minutes, apparently as 


far as you are aware, Jody moved the car during those 


couple of minutes. You didn't see how she moved the car, 


correct? 

THE COURT: She did not say that. She said 
she didn't know when Jody moved the car, because 
she didn't see it. Isn't that right, Mrs. Moore? 

THE WITNESS: Yes. 

MR. WEITZ: I'll try and take it slower. 

THE COURT: Don't put something in her mouth 
that isn't there. 

MR. WEITZ: Judge, please. May I ask this 
lady some questions. 

Q When you were speaking with the police officer 


the car was there, true? 
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A When I first got in the police car. 

Q And the first time that you became aware that 
the car, Jody's car, was not there was after you looked 
for the button to put on the dome light, true? 

A No. 

Q When did you first become aware that Jody's 
car was not there? 

A When I was behind the police car looking for 
Jody's car. 

Q Was that after you had gotten out of the car? 

A Yes. 

Q When you had gotten out of the car, was a 
police officer already there with the boy? 

A Yes. 

Q And was he at the door with the boy? 


A Yes. 


Q And did you actually hand him the microphone, 


the police officer? 

A No, he took it out of my hand. 

Q You had it in your hand. When you say “he," 
you mean the police officer, took the microphone out of your 
hand? 

Yes. 


Were you in the car or out of the car when 
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he took the microphone out of your hand? 
A In the car. 
Q Was the boy with him? 
Yes. 


Did you then get out of the car? 


Q 
A Yes. 
Q 


When you got out of the car was the police 
officer and the boy -- were they next to the door? 

A Yes. 

Q And was the door open? 

A Yes. 

Q And when you got out of the car was that boy 
getting off the etreet to your side, or turn, or what would 
you describe to us how you got out? 

A I turned this way and the door was half Open, 
I turned to the left. 

Q Your left? 

A Yes. And got out of the car that way and 
stood as if behind -- not behind the door, but back from 
the door, like at the second door, if there was a second 
door. 

Q You got out of the car -- Would it be correc 
to say that you turned your body around, put your feet, so 


you had your back, as you were getting out of the car, your 
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back was to the car and you were going sideways? 
A I don't remember. 
Q But then you moved in the direction of the 
back door? 
A Between the two doors. 
Q Did you remain standing there or walk away? 
I remained standing there. 
For how long? 
Until the police officer finished talking on 
the radio. 
Q And then is it at that point when you asked 
him, "Can I leave?" 
A Yes. 


@] About how long after you got out of the car 


was that in time, approximately? 


A It didn't take too long, about a half a 
minute maybe. 
Q That is when this boy then shouted, "You can 
never leave the Coliseum; you can never leave the Coliseum"? 
A Yes. 
Q Then you ran off? 
Yes. 
And you ran off towards the rear of the car? 


Yes. 
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Were you looking back as you ran off? 


No. 


Q And you were looking for Jody's car? 
A 


When I got to the back of the car, then 
I looked for Jody's car. 

Q You were looking then in-- northward, or the 
opposite direction you had been going; correct? 

A Yes. No, no. Which is north? I am not sure. 

Q Forgetting about direction, as you looked in 
that direction you didn't see Jody's car? 

A Yes. I saw it ahead of us. When I got to the 
back, the right back end of the police c«<, I saw Jody's 
car in front of us. 

Q So did you run up to her car? 

A I started to, but I heard the engine, the 
accelerator accelerate, and I stopped short because I 
thought the car was going to take off,and I didn't want to 
get hit. 

Q Did the car take off? 

No, it was in “park.” 

I'm sorry? 

It was in "park." 

Did you see it in "park"? 


No, but I know it was in “park,” the engine 
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was running d it wasn't moving. 


Q It could have been in "neutral” also, but as 


| 
| 


far as you knew, it didn't move? 

A Right. 

Q Did you then p~oceed to Jody's car? 

A I fell when I had stopped, and I got up and 
I was right at the passenger's side door, the front 
passenger's side door of the police car. I could see in 
the window and I could see the policeman struggling, because 
I wasn't going to run if I didn't know what was going on. 

The boy was still in the car and they were 

struggling, and then I ran. 

Q Are you saying that you stopped to watch 
the police officer struggling with the boy? 

A No, to see what was going on, to see tf-3e 
was safe for me to run. 

Q How long was it that you made some observation 
that you could run? 

A Fast. I got up, saw them, and decided to run. 

Q Fractions of a second? 

A No, a second. 

Q And in that second-- Did you see where the 
police officers hands were? 

A I believe that ele wane on his arms, on the 


boy's arms. 
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Q Did it appear to you that he was trying to 
pull the boy out of the car? 
A Yes. 
Q When you made that observation, is that when 
you ran off to Jody's? 
A Yes. 
Q Did you get to Jody's car? 
Yes. 
How far did you have to run? 


I'd say to maybe half of the benches. 


Q Halfway back in this courtroom, is that it? 
: : 


Maybe to the second or third row. 

Q I am standing nere. Is this what you consider 
the first row? 

A That is the first row, right. 
This row here? 
Yes. 
That is about the distance you had to run? 
Yes. 
Did you get right in the car? 
Yes. 
Go right away? 


Yes. 
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While you were running that distance did you 
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hear anything? 

A No. 

Q While you were running that distance did you 
see anything by way of flashing lights of the police 
vehicles or anything like that? 

A No. 

Q Did you see some police vehicles as you 
left the Coliseum? 

A Yes. 

Q Where was it that you saw those police 
vehicies? 

A When we turned right at the end of the aisle 


we were in -- we went down to the first aisle of cars, made 


a right, and the entrance was right there. The police car 


started coming in that entrance and didn't seem to me -- 
they were looking around, they were still moving. 
Q Did you stop to look -- talk to them? 
Yes. 
Did you tell them where to go? 
Yes. 
Was that in a minute or so from the time you 
left the aisle, got in your car, and drove away? 
A Yes. 


MR. WEITZ: I think I am almost finished. 


Moore-cross 


your “onor. 


I don't have anything else. 
MR. GARDNER: Nothing further, your Honor. 


THE COURT: All right, thank you, Mrs. Moore. 


You may step down. 


(Continued on the next page) 


(Outside the hearing of the jury.) 

MR. GARDNER: Does your Honor want me to make 
an offer of proof, is that the purpose of this? 

THE COURT: Yes. 

MR. GARDNER: My intent to this witness to 
identify certain records that were produced pursuant 
to subpoenas concerning records of George Haber, one 
at the age of 14, one at the age of 15. That these 
records are kept in normal course of business so that 
both of those records of «crest of George Haber indicat 


that he was drinking as a minor and public intoxication. 


In that as part of the procedure at the Police 


Department, Spring Valler s that a child of that age, 
14 and'15, and particularly George Haber, that those 
two ages relationship to those two arrests was in 
fact released to the custody of his mother, Mrs. Pear] 
Haber, and that Mrs. Pearl Haber pursuant to the pro- 
cedures at the department, signed a statement acceptin 
the release of her con in her custody. The sole 
purpose -- 

MR. WEITZ: Can we have those particular papers 
marked for identification? 

THE COURT: Marked for identification. 

THE LAW CLERK: Two records marked for identi- 


fication as defendant's Exhibit G and H. 


~~ 
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MR. GARDNER: The sole purpose of that testimon 
if your Honor please, is twofold. 

Firstly, it's my position that the defendant -- 
that Mrs. Haber who would be next-of-kin in the event 
any recovery would be entitled to a share in any 
recovery under wrongful death, assuming one is given 
by this jury and as subsequence thereof she is an 
interested party although the suit is out of necessity 
brought in the name of the administrator in his repre- 
sentative capacity, namely representing those parties 


that would inherit, one of those is Mrs. Haber wi 


testified on the stand that she did not know, and had 


not heard that her son was arrested at the age of 14 


for public intoxication. That she did not know and 
had not known he was arrested at 15, where the docu- 
mentary evidence was that she did know and had heard, 
and that she signed for the release of her son to her 
own custody. 

The second part of the offer of proof is limite 
to an offer of credibility. Since Mrs. Haber has 
placed the character of her son in issue, by attemptin 
to influence this jury that he was a good character 
and background, and that he -- there was an agreement 
to support -- twenty-five percent of his earnings, in 


an attempt to project that support under the inference 
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this his good character and standing would permit him 
to proceed in making this kind of contribution. 
So, I submit it's on issue of credibility, 
it's on the issue of his character and capacity to 
in fact continue making payments to the family in view 
of the background. 


Lastly, if your Honor please, there is also 


an additional arrest report which was, one, for the 


possession of marijuana which I'll have marked now. 


THE LAW CLERK: One report marked for identifi- 
cation, as defendant's Exhibit 5. 

THE COURT: On the latter? 

MR. GARDNER: Which one your Honor? 

THE COURT: On the second half of the thing, 
whether you can introduce proof of specific instances 
of character under 405B in cases in which traits of 
character of a person is an essential element in a 
charge claim, or defense. Is it your position ina 
wrongful death action it's an essential element of 
the claim? 

It may be part of the -- It's not an essential 
element of the claim. 

MR. GARDNER: His character, at the time I 
think it's an essential part of the claim. 


THE COURT: It's part of the proof of damages, 
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but not an essential part of the claim. It's part of 
the proof, but not what I would say is an essential 
part of the claim as such. 

MR. GARDNER: I don't think one for damages and 
one for the underlying facts 


THE COURT: I don't know, it's in sort of a 


backhanded way. It's ask me a question -- 


MR. GARDNER: The claim as I perceive it, he 
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was not responsible for the ultimate occurrence and 
that it was entirely the fault -- I thin 
THE COURT: I think it can come in on the 


question of credibility, as I indicated to you. 

I think I have trouble with the fact that it 
can come in with 405B. I also thought 405B was limite 
to the type of specific type of case. Wrongful death 
not being necessary, although I don't know. 

MR. GARDNER: I'd be willing, if your Honor 
pleases, to even limit the offer then cn the offer of 
credibility if your Honor has some concern on the 
other. 

MR. WEITZ: If your Honor pleases, I would 
respectfully point out to this Court, these records 
and this is one of the things that causes me such 
anguish in this case. 


These records which under the Family Court Act 
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Section 783 and 784, the Pamily Court Act under which 
these records were maintained are confidential records 
They're not to be disclosed to anyone. They found 
their way into the files of the Nassau County Police 
Department. There has been a clear violation of these 
provisions by the local police officers. I don't say 
this gentleman was one that violated the rule by 
turning these records over to anyone. However, the 
provision of 784 and 783 of the Family Court Act is 
guite explicit, they're not to be used, they're 
confidential records and -- 

THE COURT: But the purpose of the confidential 
ity, Mr. Weitz, is for the protection of the infant. 
The infant is no longer here to be protected, the pur- 
pose for which they are now being used is for the 


purpose of the credibility of an adult who was not -- 


the statute was not designed to protect, as I under- 


stand it. 

That is Mr. Gardner's point. The purpose of 
the Family Court Act, and the secrecy provision, 
correct me if I am wrong, was that if a person such 
as you or I were convicted at the age of 14, the 
records would be sealed and nobody would use them 
against us during the course of our lifetime. 


But, that doesn't mean they're sealed for the 
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rest of the world, for other purposes; does it? 

MR. WEITZ: I think under the circumstance of 


this case the purpose for which it's being used is 


with respect to it as Mr. Gardner says, the character 


of the deceased, may I just point this out, your Honor. 


By allowing these to be used in any way at this 
time the Court will be sanctioning a violation of thos 
sections. 

THE COURT: No. 

MR. WEITZ: That is the way I feel about it. 

THE COURT: But, the sections were designed to 
protect the minor for the halance of his life. We're 
not concerned with that question in this case. We're 
concerned here with the question of credibility. The 
credibility of an adult who has no relationship for 
the purpose of which those records are -- 

MR. WEITZ: Judge, may I point this out. 

We have two sets, as I understand by Mrs. Haber 
nothing more. The Court can look at them. Then we 
have attached to those receipts, those receipts are 
attached to juvenile records. The receipts themselves 
don't say anything about any crime. I am going to han 
them up to the Court, but I want to finish my argument 
to start discussing the details of these alleged 


offenses, is going to become a collateral issue, far 
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beyond what were involved in this case. ° 

THE COURT: We're not going to go into details. 
They're going to be offered for the sole purpose of 
taking the credibility of a principal witness in 
this case and is it. 

MR. GARDNER: That is it your Honor. 

MR. WEITZ: All it says is I agree to present 
my son before the Family Court of Rockland County 
at a time specified. 

THE COURT: You can ask me to close my eyes to 
all sorts of things, but where a person is released 
in somebody's custody they know why. We don't live 
in a vacuum. 

MR. WEITZ: Sometimes parents do your Honor. 

THE COURT: No, not at this stage. I mean 


really, we go pretty far when we're trying to do 


, things, but you can't. Things don't happen that way. 


MR. WEITZ: I would have to be a babe in the 
woods not to understand that the whole purpose of this 
is to say that this was a drunken sout who the world 
would be better off without. 

MR. GARDNER: That is not true, your Honor. 
I'll tell you why. 

MR. WEITZ: I think he protests too much. 


MR. GARDNER: I do think you do. If your 
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Honor pleases, there is another record in there an 
arrest for the age of 14 for public intoxication. I 
am not offering that because there is not attached to 
that, one, a release. 

MR. WEITZ: That ie a magnanimous offer, your 
Honor, since an arrest would be of no relevance and 
that is what we're dealing with here. The arrest 
itself is of no relevance. 

May I point out to the Court, we had two 
prospective jurors that the Court had to excuse in 
this case, both of whom were arrested and tried for 
assault on police officers. 

THE COURT: We're not concerned with this, 
I'll so instruct oe jury. These records and any 
testimony taken in connection therewith, which I 
assume we'll keep to a minimum would be solely for 
the purpose of the defendant's offering it solely 
for the purpose of taking the credibility of a prior 
witness appeared. I wouldn't even identify the 
witness at this stage, and they can take it or leave 
it as to whether or not it's a -- they're not to 


consider it in any other context. 


MR. WEITZ: That is making a superhuman burden 


on six citizens. 


THE COURT: Superhuman burdens are placed on 
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juries, I have to rewrite the rules, I would never do, 
but that is not my coaching. It's Congress in effect, 
you served that motion recently and I don't think that 
a proper way to do it. 

I think we're better off under the common law, 
but be that as it may, we're stuck with these rules. 

MR. WEITZ: May I suggest to the Court that 
the prejudice of this material far outweighs its 
probative value on the question of credibility of this 
mother, whose credibility to begin with is in doubt 
since : 1e is the mother of the deceased and there is 
no question that that is a charge that your Honor has 
to give. 

THE COURT: She gave statements up here. You 
may have been better off hed you not put her on, but 
you put her on and a claim on the story that she is 
entitled to twenty-five percent for everything this 
man was to make for the rest of his life and all this, 
he has to take it. 

MR. WEITZ: I didn't say that, your Honor. 

THE COURT: She said ~~ 

MR. WEITZ: She said we had an agreement 4s 


long as he was working that he would give me twenty- 


five percent of whatever he brought in. 


THE COURT: It's a lifetime agreement. 


_ waa 


MR. WEITZ: I didn't take it to be that. I 


think it was kind of clear she was talking about the 


period of time this man lived at home. 

MR. GARDNER: You can put it in your summatioi. . 

THE COURT: I don't think you have any such 
plan in mind. I'm afraid you're talking with this 
situation, I'll let Mr. Gardner ask out of the presenc 
of the jury the question he intends to ask of this 
witness and it will be clear, if he doesn't go further 
then what is admissible I'll let you cross-examine 
the witness, if you wish and then we’ all the 
jury back. 

MR. WEITZ: Can I do that without waiving any 
rights, your Honor? 

MR. GARDNER: Without putting in the exact 
language? 

THE COURT: Ask him in question now, and we'll 
get his answer and he'll cros3-examine and then we'll 
bring him back. They don't have to be precisely 
verbatim. 

MR. GARDNER: I'll tell you what; I'll ask him. 

DIRECT EXAMINATION 
BY MR. GARDNER: 
(Outside the presence of the jury.) 


Q Name the relationship with the Police Department, 
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Spring Valley, I believe, are you not? 

A Yes. 

Q Certain records that ware produced pursuant to 
a subpoena to my office? 

A Yes. 

Q I'll ask him to identify two records and have 
them marked, and I'll ask him if a -- by the way, how long 
have you been enpthoie by the police department? 

A Thirteen years. 

MR. GARDNER: I'll ask him whether or not there 
came a time on February 27, 1970, when George Haber 

of 17 Samuel Road, Snring Valley, New York, I don't 

know what language your Honor wants me to use, he 

was picked up under a charge of public intoxication 

and what the process was with the police department 

with reference nm infant cf that age, and whether o 

not George Haber was released toe the custody of his 

mother, and whéther or net she signed a receipt, and 


I'll have it identified and put it in. 


MR. WEITZ: I am going to object to that. Can 


I have voir dire? 

MR. GARDNEP: I'11 ask him if he personally 
released George Haber to his mother. And have the 
officer answer to that. 


THR COURT: Did you, Mr. Gibson? 
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WITNESS: Yes, sir, that is my handwriting. 
GARDNER: Your handwriting? 
WITNESS: Yes, sir. 
WEITZ: May I ask a question? 
COURT: Yes. 
WEITZ: Mr. Gibson, was it Detective Gibson 
WITNESS: Yes, sir. 
MR. WEITZ: What is your job with the Family 
Court? 
THE WITNESS: In 1968, sir, I was assigned 
by my department as a juvenile officer. 
MR. WEITZ: What? 


THE WITNESS: Juvenile officer. 


MR. WEITZ: Did you witness any of the alleged 


violations mentioned in those two slips that you 
have, those two documents? 

THE WITNESS: Yes, sir. The defendant was 
arrested by uniform patrol, brought into the police 
station and turned over to me. 

MR. WEITZ: He was turned over to you ata 
police station? 

MR. GARDNER: If I may interrupt, if Mr. Weitz 
asks this officer whether or not he saw the arrest, 
he is opening the door and I'll pursue it. 

THE COURT: This is a voir dire, he wouldn't 


do this in front of a jury. He is smarter than that. 


3 Gibson-direct 
GEORGE GIBSON, having first been duly sworn by 
the Clerk of the Court, took the witness stand and 
testified as follows: 
THE CLERK: State your name for the record. 
THE WITNESS: My name is Georqe Gibson. 
G-i-b-s-o-n. 
DIRECT EXAMINATION 
BY MR. GARDNER: 
(9) By whom are you employed? 
A I am employed by the village of Spring Valley. 
In what capacity? 
I am a detective on the police force. 
MR. WEITZ: I have a motion to make. 
(Whereupon, a sidebar conference was held.) 
MR, WEITZ: “ay I ask a question? 
THE COURT: Yes. 
VOIR~DIRE EXAMINATION 
BY MR. WEITZ: 
Q Mr. Gibson, was it Detective GiL."* 
A Yes, sir. 


9) What is your job with the Family Court? 


A In 1968, sir, I was assiqned by my department 


as a Juvenile Officer. 


Q What? 


Voir-dire 

A Juvenile Officer. 

Q nid you witness any of the alleged violations 
mentioned in those two slips that you have; those two docu- 
ments? 

A Yes, sir. The defendant was arrested by 
Uniform Patrolman, brought in to the police station, and 
turned over to me. 

Q He was turned over to you at a police station? 

MR. GARDNER: If I may interrupt. If Mr. Weitz 
asks this officer whether or not he saw the arrest, 
he's opening the door and I will pursue it. 

THE COURT: This is a voir-dire. He won't do 
this in front of a jury. He's smarter than that. 

MR, WEITZ: Sir, this incident referred to in 


Defendant's Exhibit H for identification, can I know 


when that took place; is that it here, 32770? 


THE WITNESS: Yes, sir. 

Q And in the course of your duties, when a child 
of fifteen years of age is brought in to the police station, 
do you then question him; or what do you do? 

A I immediately notify the mother or father. 

ce] Do you recall whether he was brought in a‘.one 
or with other people? 


A This particular incident he was brought in 


5 
alone, sir. 


Q 


Q 
brought in? 
A 


Q 


Voir-dire 


Did you call the mother? 
THE COURT: Brought him what? 
THE WITNESS: Alone, sir. I called the mother. 


Was that within a short time after he was 


immediately. 

Is this when he was brought in, 18:14 hours? 
Yes, sir. 

Did the mother come down to the station? 
Yes, sir. 

How long did it take her to come down? 


I don't recall, sir. I know it was a short 


time afterward. 


Q 
recall? 
A 


Q 


A 


Q 


When she came down, where was George? Do you 


He was in my office with me. 
Was in handcuffs or anything? 
No, sir. 


Was he seated in a chair, or standing, or 


Seated. 


Was the officer who brought him into the 


station there? 


Voir-dire 

No, sir. 

And did you have a conversation with Mrs. Haber 

Yes, sir. 
Q What did you say to Mrs. Naber? 
A I had advised Mrs. Haber the reason her son was 

brought in to the police station. 

THE COURT: I didn't hear. 

THE WITNESS: I advised Mrs. Haber the reason her 
son was brought in to the police station. 

THE COURT: Which was? 

THE WITNESS: He was in a bus terminal which 
is right across the street from the police station and 
he was creating a disturbance. At that time he was 
brought over to the station by a uniformed officer, 
and I was advised why he was brought in and I talked 
to Mra. Haber about this, and she said that she would 
talk to her son and see if she could straighten things 
out with him. She said he was involved in things like 
that because of the group of kids he was hanging 
around with at that time. 

MR. GARDNER: If vour Honor please “s is an 
attempt to get an examination without having examined 


the witness before. 


THE COURT: I am going to allow him to do it 


bed 
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to 


because I haven't seen it do any harm. If he remember 


even the conversation of Mrs. Haber, I think it makes 


> 


it worth. She said, the result she excused her 


actions on the grounds it was bad company, is that it? 


6 A Yes. 
7 Q Was there any trial of any sort? 
8 A No, sir. At that time, '69, '70, '71, we only 


had one family court judge in Rockland County, and he had a 
caseload of cases, and I referred this to Probation Department. 
What actually was taken from them, I don't know, I was never 
informed. 
13 Qo Let me ask you about this incident when he was 


fourteen years of age in 1969. Were you present when he was 


brought in to the station house? 
16 | A Yes, sir. 

7 Q That was the year before, approximately the one 
I asked you about just now? 


A Yes. 


20 Q Was there any -- when you called Mrs. Haber, 
was the officer who made the arrest, was he present? 
A No, sir. 
Q Did you have the conversation with Mrs. Haber 
ae to that incident? 


A Yes, sir. 


Yotr-dire 

'a) ‘hat did you say to her? 

A I heliave this is the one you're referring to, 
about him being intoxicated. 

Q Ne vou have any recollection without the 
record? 

A No, sir. 

Q Then let me qive vow the record, and ask you to 
look at the record and ask vou if it refreshes vour recollec- 
tion as to what you said to her. 

THE COURT: Carrv on this conversation -- I 

have to go on with the jurv. 3 

MR. WFITZ: I am sorry, your Nonor. I have a 
father in the back of the courtroom. 

Q Did you have a conversation? 

A Yes, sir. JT tried to have a conve-;sation with 

front of iris mother. 

fa] With him ae with her? 

A With boch. 

2) ‘hat wes the corversation with Mrs. Haber? 


A ' asked Mrs. Waher was she aware that her son 


was beginning to jet involved vith a drinking problen. 


Q sne.; yeu say beginnina to get involved, what 
did she say to that? 


a Sane said she hac no idea that he was drinking, 
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| 
) Voir-dire 
| 


because if he wanted to drink he could do it at home. 


fa Nid you release Georae into his mother's 
custody? 

A Yes, sir. 

9 Was there a trial held? 


A A petition was signed and sent to the Probation 


Department, Rockland County. This petition from there -- I 
have no knowledge of the disposition or I couldn't get any 
disposition on that particular case. 

Q Did you attempt to get a disposition? 

A Yes. 

9 When did you attempt to get a disposition? 

A The day after I received the subpoena. 

Q And did you inform the defendant from whon you 
were subpoenaed that you couldn't get a disposition on that? 

A He was informed that some of the records, that 
we coudn't get a disposition on -- 

Q Was that Mr. O'Callahan you spoke to? 

A Yes, sir. 

9 Now, Officer, are you still with the Juvenile 
Bureau? 

A No, sir. 

Q Officer, are the -- are you familiar with the 


provisions of the Family Court Act to these records? 


Voir-dire 

MR. GARDNER: I don't think that has any mater- 
iality. 

THE WITNESS: Yes. 

MR. WEITZ: To the witness on his credibility. 

THE COURT: Was he familiar with the provisions 
of the Family Court concerning the confidentiality of 
his records? 

THE WITNESS: Yes, sir. 

Q Did you release these records to the County of 
Nase.a, Nassau Police Department, following the events of 
September 29, 1972? 

A No, sir. 


‘@) Nid you discuss the contents of these records 


with anyone before coming to court here today? 


A Yes, sir. 

Q How often, and on how many occasions? 

A Once. 

Q When was chat? 

A I believe Thursday of last week. 

Q Do you know how photo copies of these juvenile 
records came to be in the possession of the defendant's 
lawyers in this case? 

A No, sir. 


Q Would that be a violation of the Family Court 
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1 11 Voir-dire 
2 Act for you or anyone to release these records? 
3 THE COURT: It doesn't make any difference. 
4 il MR. GARDNER: I don't see the purpose of this, 


6 MR, WEITZ: I want to show bias, hostility, 
5 your Honor, prejudice, bias and --~ 

3 THE WITNESS: It would be a violation for me 
9 to release those records. Departmental violation. 


9 Do you know who released those records, sir? 
A No, sir. 


MR. WEITZ: I'm saying to the Court at this 


5 your Honor. 
point. I am leaving aside the merits and I think the 
conversation -- now knows the knowledge of this woman 
was very slight at best. 

THE COURT: I can't buy that. 


MR. WEITZ: Judge, I think to permit these 


records to go in at this point would be sanctioned 


violation of law, violation of -- departmental viola- 


tion. I think we're promoting the breach of the con- 


fidentiality of these records, to allow them to go 


in. We're awarding defense counsel for the violation, 
wherever that came from, with the provision of 
departmental and the Pamily Court Act. 


I don'* think it should be sanctioned by this 
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Tu 
Voir-dire 

Court, especially with the very slight weight of this 

material on the question of materiality, Judge. 

THE COURT: I wish you'd address yourself to 
questions. I told you that I don't see the Family Law 
provisions designed to protect this situation. You 
can take any law and apply to a situation it's not 
designed to protect. The Family Law provision, provid 
ing for the secrecy of these records, is designed to 
protect George Haber during his lifetime, not to 
somebody to take the witness stand and not tell the 
truth, let us put it that way. 

EXAMINATION 

GARDNER: 

Q Can I have wr name again, please? 

A My name is George Gibson. 

Q And you were employed by whom? 

A I am employed by the Village of Valley Stream, 
Valley, New York, Rockland County. 

Q In what capacity, sir? 

A Police Officer, sir. 

Q What rank do you hold now, sir? 

A Detective. 

Q Detective aihecs, going back to 1969. Were you 


employed at that time by the Police Department of Spring 


13 Cibson--i ~ 
— 
Valley, New York? ‘BEST COPY \] 
t 
LY Tae, StF; 
9 Tn what capacity at that tire? 
Juvenile “fficer. 
In resnonse to a aibooena thet was issued by my 


office, were ce-ctair records ore inced? 


I'm coing to show one record which is composite 


of a card and attached niece of paner which is rarked 


\ é ‘ 
Nefendant's @xhibit YO. %. T want vou to look at that. Do 


you recoqnize that as being a recor? kent in the normal cours 
of the business of the Tolice Yepartment of Snoring Valley? 

L) Yes, i. 

a) And Officer, let me ask you this. On the 28th 
day of Pebruary, 1969, was one “Srorge Naber of 12 Samuel 
Road, Spring Vallev, whose father's name was Max Naber, 
brought in to the Police Yenpartment of Spring Valley under a 
charge of having -- 


“Rn, YRITZ: Ohjection. ‘hat he wes brought in 


™IT COURT: ‘Thet's one of the cuestions, 
My, Veitz, unfortunately. 
No you want to have this marked in evidence 


hefore he coen any further? I'll sustain it on that 


Gibson-direc* 

ground. 

“Pp. WRIT“: No, gir. That's not the grounds of 
my o>jection. 

™IP COURT: Is “ offers’; you better, you are 
testifving. 

“. GARNNTR: T anulogine. [t's an oversight. 
I offer it in evidence, if vou ifonor ean: 


“Pp. WRITZ: f'n oning to object to it. 


THF COURT: I'm qoing to overruls your object- 


tc the limited nurpose for which I told the 


jury it was to be receive, now, as far as the record 
itself is corcerned, it's a record kept in the ordi- 
nary course of business, °1 that correct? 

THE WITNESS Yea, sir. 

~up COURT: Dy the Police Nepartment? 

THF YITPNESS: Yes, sir. 

“er. GAPNNFP: If the record is not elear, I 
11! mrke i: clear. “y purpose in offering this, in- 
quiring this witre3s, fs not whether or not the 
charger shat were made were valid cr not, but merely 
to take the credibility and truthfulness of one 
witness, ‘hot is all. 


|, WRITZ: If your Nonor pleases, I take 
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objection to that. It's self-serving anc does not 
affix his claim. 

THE COURT: Like you, it's now his case. He 
wants to testify also., As long as you object on the 
grounds he's testifying, I will sustain. 

MR. WEITZ: I abject on the grounds that 
Mr. Gardner is testifying. 

THE COURT: I rebuked him. I will rebuke him 
again. 


THE CLERK: Defendant's G in evidence. 


rs) Now, on the 28th of Pebruary 1969, was 


Haber -~- 
THE COURT: Ask him what happened on the 28th 0 
Feburary, don't you testify. 
Q On the 28th of February 1969, were you on as 
Juvenile Officer? 
A yes, sir. 
0 Would you please tell us what happened, Lt 
anything, with reference to George Haber? 
MR. WEITZ: Objection to anything to 
George Haber, Judge, I have no objection, I thought 


the testimony was going to be limited to the mother. 


(Continued next page) 
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THE CONRT: ALL right. Confine vour testimony 


as to what hapvened with “rs. Waber. 


9 Nic you see “irs. Ilaher that day; under what 


circumstances, what did she say to you and what did you say 
to her; tell us what happene?? 

rN Approximately 9:45, between 9:45 and 10:90 p.m. 
Mrs. Haber was called to report to the Snring Valley Police 
Station to pick up her son Gnorade. 

THE COURT: What did vou tell her in that 
telephone call? 

THE WITNESS: I told her son was picked up 
hy Officer Wetterwax. 

THE COURT: nid you tell what for? 

THE WITNESS: Yes, sir. 

THE COURT: Tell us what you told her. 

THE WITNESS: I told her her son was picked up . 
because he was deieuiae and because of his age, this 
is the reason he was hrought in to the station. 

She immediately came down to the station, 
siqned the Family Court waiver. 

9) "hen vou say siqned a Family Court waiver, she 
signed part of the document marke’ G, the second part attache 
to it. 


Yes, sir. 
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Q Vould you explain to the jury what it is that 
Mrs. Haber signed when she came down, had this conversation 
in which you advised her that she had been drinking? 

A Yes, sir. 

Q This is a standard form on the back of this 
card, which -- our department, whenever a juvenile is picked 
up, his parents are called to the police station. They have 
to sign this form advising us that if they're called to 
Family Court because of the nature of this, would they 
produce their son or daughter or what-have-you, into Pamily 
Court. ‘That is what this is. 

Q That second part attached sheet, you say the 
parent signed, is all that in your handwriting? 

A All of it except the signature on the lower 
right-hand corner. 

Q Whose signature is it? 

A Mrs. Haber. 

Q pid you see her sign it? 

A Yes, sir. 

Q I'm going to show you another document marked 
as Defendant's Exhibit H. Do you recognize that as a record 
kept in the normal course of business of the Police Departme 
of Spring Valley? 


A Yes, gir. 


Gibson-direct 
MR. WEITZ: Objection. 
THE COURT: Accepted. 
THE CLERK: Defendant's Exhibit HK in evidence, 
as indicated. 
THE COURT: For the specific purpose, ladies 
and gentlemen. 
Q On the 27th of Feburary 1970, were you a 
Juvenile Officer in Spring Valley? 
A Yes, sir. 
Q On duty that day? 
Yes, sir. 


Did you have occasion to see Mrs. Haber on that 


A Yes, sir. 
‘@] Will you please tell the members of the jury 


and this Court how you got to meet Mrs. Haber; what circum- 


stances, what you did, what she did, what you said to her, 


what she said to you? 
A At 6:14 p.m., 26th day of February 1970, 
Officer Christofictn -- 
MR. WEITZ: Objection. 
THE COURT: That is not answering the question. 
What did you say? Did you call Mrs. Haber? 


Gibson-direct 

THE COURT: Tell us what you did when you 
called her, what she said to her, what you said to 
her. 

THE WITNESS: I called Mrs. Haber, I told her 
that her son was picked up by the Spring Valley Police 
Department for public intoxication and would she come 
to the station for her son. 

Q Then what occurred? Did she come down? 

A She immediately came to the Spring Valley Poli 
Station and, again, this is the Family Release Form, only 
juvenile, I filled it out myself, and Mrs. Haber signed for 
her son. He was released. 

MR. GARDNER: Nothing further. 

CROSS~EXAMINATION 
BY MR. WEITZ: 
Q Do you know the disposition of that charge? 


No, sir. 


Do you know the disposition of the prior charge’ 


No, sir. 


Officer, those are confidential records, are 


Yes, sir. 
You know how they came into the possession of 


the defendant in this case? 
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MR. GARDNER: I think that is a question of law 
to advise a jury about. 

THE COURT: Sustained. 

Q Did you tell us earlier today it would have 
been a violation of departmental regulations for anybody to 
release these documents? 

MR. GARDNER: Objection. 

THE COURT: Sustained. You did it once, you 
shouldn't have done it. We crossed this bridge, and 
T*'ll tell the jury. I have full knowledge of all that 
went on, and I have made a ruling on the question of 
law of what you're hearing before you. It has noth- 
ing to do with the Officer. 

MR. WEITZ: Can I go on to the next one, Judge? 

THE COURT: Yes. 

MR. WEITZ: Will the Court tell the jury that 
this was asked earlier toclay; I am not asking these 
things in a vacuun. 

THE COURT: Go ahead. 

Q Now, Officer, eariier today I asked you about 
that incident of 1969 out of ‘the presence of the jury. 
Remember? 


A Yes, sir. 


| Q And I asked you what did Mr. Haber say to you 


21 Gibson-cross 
when you spoke to her and said, “Do you know about your son's 
having been involved in drinking?“ And you said to me, she 
said she didn't know about it, it must have been the bad 
kids he runs around with. Is that true? 

A Mrs. Haber, as far as I can recall, stated to 
me a peer group type of kids to date. She was not aware of 


her son's drinking. 


MR. WEITZ: I don't have anything further. 


REDIRECT EXAMINATION 
BY MR. GARDNER: 

Q She said she wasn't aware of her son drinking 
at the first time you had called her, when she first signed 
for him in ‘69, right? 

A Yes, sir. 


Q You told her he was involved in drinking, didn' 


A Yes, sir. 
Q And the second time you called her, you told 
her again that he was involvea in drinking, right? 
A He was intoxicated the second time, sir. 
Q You told her that? 
Yes, sir. 
You told her on both those occasions, right? 


Yes, sir. 


Gibson-redirect 
MR. WEITZ: You did make a search to see if 

there was any trial, or any other proceeding, with 

respect to this second incident that you were just 

questioned about. You did that a few days ago at the 

request of the defendant, didn't you? 

A Yes, sir. 

Q You told them there was no record of any court 
disposition of that? 

A I was unable to get any disposition, sir. 

Q And, Officer, how old was this boy on that 
first occasion? 

z Fourteen, sir. 

‘¢] How old was this boy on that second occasion; 
it's one year later. 


A Yes, sir. 


Q How old was he on that second occasion? 


A Pifteen, sir. 
re) Did you send the first record, the first 
fourteen-year-old record, to the Probation Department? 
A Yes, sir. 
Q Did you send the second one to the Probation 
Department? 
MR. WEITZ: Objection. ‘here it went. 


TNE COURT: You asked it. 


Gibson-redirect 


THE WITNESS: Yes, sir. 


MR. GARDNER: That's enough. Thank you very 


\ 


THE COURT: You're excused. 


{Continued next page) 
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JOHN KELLER, having first bean duly sworn by the 
Clerk of the Court, took the witness stand and testi- 
fied as follows: 
THE CLERK: State your name for the record, 
please. 
_ ‘THE WITNESS: John Keller. 
DIRECT EXAMINATION 
BY MR. GARDNER: 
Q Mr. Keller, how was the traffic coming in this 
morning? 


A Terrific. 


Q You didn’t make it at ten, did you? 


No, I didn’t. 

On the 29th of September, 1970, did you have 
-- first of all, how old were you on that day? 

Eighteen. 

*72? 

*72. 


Did you have occasion to go to the Coliseum in 


Yes. 
Did you have occasion to see something, an 
occurrence, wite police officers and someone else? 


A Yes, I did. 


Keller-direct 

Q Mr. Keller, I want you in your own words, in 
your own style, your own pace, tell the foreman, ladies and 
gentlemen of this jury, what you remember, what you recall, 
what you .aw, what you heard, on that evening in reference 
to that occurrence? 

A Okay. I had gone to a concert that night with 
a girl I was going out with. We were coming out of the 
concert early because it was a terrible concert. As we 
were coming out of the coliseum, we were walking down one 
of the aisles where the cars were parked, and we heard some 
screams for help. 

I couldn't tell if it was a woman or a man's voice 
because it was such a high scream. I didn't realize who was 
screaming for help until I saw what was going on. We walked 
down the aisle a little further, and I looked over to my 
right and there was a police car parked there with the front 


door open, and I saw this young guy in a tee shirt, and he 


was -- the police officer was in a crouching position and 


the kid had the cop around the back with his arms folded 
around the cop. The cop was down on the floor. 

He appeared to be holding the cop below the belt by 
his genitals, and it was kind of a bizarre type of thing to 
see. I thought that there was some kind of fight going on. 


It appeared to me that the officer was acting pretty calm 
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about the whole thing, it was almost like he was trying to -- 

MR. WEITZ: Objection. 

THE COURT: You can say what it appeared to you 
to be as you visualized it. Not your conclusion, ‘but 
what you visualized. 

THE WITN#SS: Okay. What J visualized was a 
young man that sis holding the cop, didn't seem like 
he was all there, from what I could see, because the 
cop seemed to be trying to reason with this kid and 
the kid was acting beserk. He was going crazy with 
his arms and everything. There was a scuffle, okay? 

What else I remember, there was a girl that 
came running up to the car and she jumped in the car, 
and she tried to radio for help. It looked like she 
was radioing for help, she grabbed the microphone in 
the o%.:. 

Then she jumped out. By this time the guy had 
let go of the cop, but he wasn't acting like he was 
there, he was there, but his mind wasn't there. 

No, matter what was going on, it was <= it loo 
like he didn't know what he was doing. And I'm trying 
to recall exactly whet happened, what I saw. 

I told the girl I was with to get down behind 


the car because I thought at any minute there would be 
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shots fired, because the police officer looked like he had 
gone through a lot, like he had been boat up. 


Q When you say it looked like the police officer 


was beat up, what did you see about the police officer that 


made you come to that conclusion? 

A He was dishevelled and he didn't look like he 
was all there, either. He looked like somebody beat him up. 
He looked like he was really abused. 

The thing that went through my mind was how could he 
stand there and take there. 

MR. WEITZ: Objection as to what was going 
through his mind. 

THE COURT: You can't give sort of passing 
thoughts. You can't say what you thought. 

THE WITNESS: What I saw was the cop was 
dishevelled, he looked like he had been beat up, but 
he didn't look like he was making any attempt -- 

MR. WEITZ: Objection as to what he considered, 
what he was doing and not doing. 

THE COURT: I think that is all right. He 
didn*t look like he was making an attempt to do what? 

THE WITNESS: To go after the kid as the kid 
had gone after him. It ie like he was trying to 


ignore what the kid had:done to him, ani he was going 


27 Keller-direct 
to just forget about that and try to calm hip down. 
MR. WEITZ: Objection. 
THE COURT: No. This is how he appeared. 
MR, WEITZ: To this one, okay. 
MR. WITNESS: He was going to calm him down. 
There was nothing he could do to :alm the kid down. 
As tite went by, he got mors and more beserk. This is 
when I thought -- 
MR. WEITZ: Objection. 
THE COURT: Not what you thought. 
Q Did you do something? 
A I told my girlfriend to get down behind the 
car because I thought that at -- 
THE COURT: Not what you thought. You told 


your girlfriend to go down behind the car. Wot even 


internal thoughts. Just what you saw and what you 


did. 

THE WITNESS: I moved a little bit closer to 
observe what was going on. ‘This time they were behind 
the car, then I told her to get up, we walked over to 
my car, we had gotten to my car and I had -- was going 
to drive back up the aisle. Let's say you were the 
aisle where the cars were parked. In back of you woul 


be where this was going on. 80, we were observing 


Keller-direct 
thi- @:om my right. 

After she got up, we moved over to my car, we 
got into the car, we drove off, and came back down the 
aisle this way because I was going to come around and 
see if there wag anything I could do because the «> 
didn’t sppear that he one going to last much longer 
and neither did the kid. 

As we were coming devr this way, I looked over’ 
to my left and I saw a scuffle going on between the 
policeman and the kid all the time this was going on 
not once did he reach for his gun, hit the kid, or 
anything. I didn't sea him hit him. I saw the ki¢c 
shoving him and pushing him and beating on him, but I 
didn't see him get on the kid ** all. As we passed by 
and saw this goiry on behind the police car, I heard a 
shot go off and I told my girlfriend to crouch down in 
the car because I was afraid if the cop had a gun it 
weuld ba all w~ight, but if the kid ha” the gun the 
way he looked -- 

THE COURT: Don't give us your feelings, again, 


tell uz what you saw, not how you felt. I know it’s 


a big temptation tc put yourself in that, you're tell- 


ing what. went on before you. . 


THE WITN™SS: So I backed up to see what 
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happened, ‘and the police officer was standing up and 
he was looking down at the kid, and he was shaking his 
head, and the kid was lying on the ground. 

Q Did you ever see the shot go off, did you ever 
see the gun? 

A I*l1) tell you the truth, I didn't see the gun. 

Q And that is all you know about it; isn’t that 
right? 

Right. 

MR. GARDNER: That is all, your Honor. 
CROSS~-EXAMINATION 
BY MR. WEISS: 

Q When the police officer was standing over the 
kid, and the kid was lying on the ground, the police officer 
was shaking hig head, you didn't see a gun? 

A No. : 

Q How far away were you from this event that you 


just described? 


A About from here to those seats. 


Which seats, sir? 

‘Vhne front seats, front bench. 
Right here? 

Right. 


Standing up or lying behind the car? 
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2 A Was the police officer? 
3 Q You? 
4 A I was in my car. 
a S Q You were in your car? 
6 A That is right. I just said that. 
Q It was very tough for me to hea. 
You find something funny about this, Mx. Keller? 
THE COURT: I don't think was called for. 
MR. WEISS: I see the witness laughing. 
Q You were hera yesterday? 
A Yes. 
Q You came to court by yourself or with others? 
A By myself. 
Q Dia you discuss this case with anybody before . 


you took the stand, sir? 


A I discussed it, yes. 
Q With whom did you discuss this case? 
A I talked to one of the girls who had been there 


_ — i i ment 
© oo . a > 
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20 that night, but hadn't seen what I saw. 

21 Q You say discussed it with one of the girls who 4 
22 | had been there that night. Would you please tell us the name 

23 of the person you discussed this case with? 

2 A I don't remember her name. 

25 Q Can you describe the girl for us? 


Keller: cross 
Light brown hair, long. 
When did that discussion take place? 

A Yesterday. 

Q Is that the only person with whom you discussed 
this case? 

A I think I might have discussed more about the 
concert than the case, Mr. Weitz. 

MR. WEITZ: May I have the question read back 
to him, Judge? 

(Whereupon, the last question was read back by 
the reporter.) 

A I talked to a lot of pecple about this case. 

Q Will you please tell with whom you discussed 
this case? 

A My family, my friends, the officer who interro- 
gated me the night it happened, other acquaintances who might 
have come up, I talked to. 

Q Anyone else? 

A A couple of police officers in Queens District 
Attorney's office. I told them about it, what had happened. 

Q Anyone else? 


No, not that I can think of. 


A 
Q Nobody else? 
A 


I think I have named just everybody, I said 
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friends, relations, acquaintances. 

Q Are you sure you never discussed this case 
with Mr. 9'Callahan? 

A He’s an acquaintance, I said acquaintances. 

Q Did you drive home with Mr. O'Callahan? 

MR. GARDNER: With O'Callahan? Did you drive | 
home last night wins Mr. O*Callahan? 

A Yes. 

Did you discuss this case with him? 

A We talked about a lot of things. I don't 
remember if I had discussed the case with him. One of the 
girls might have been talking about the case, but I don't 
think I discussed it with him. I was talking about my jobs 
and neighborhood. 


Q You didn't -- 


Q How did you know to come to court? 


A I might have, I doen't remember. | 


A Your Honor, the Judge told me to come in today. 

Q You were here yesterday, how did you know to 
come to court yesterday, Mr. Keller? 

A Well, Monday I was here, and I was told to come 
back yesterday, no, wait, Mr. O’Callahan called my house 
yesterday morning, and told me to come down: 


Q When he called your house, didn't you ciscuss 
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the case with him? 

A No. My brother talked to him, and then I 
picked up the phone and told him I would be here. He called 
me at one o’eclock in the afternoon and told me to be here. 

Q You got a telephone call from a total stranger, 
told you to be in the court and you said, okay, I'll be 
there? 

MR. GARDNER: Objection. He is only making 
reference to the conversation he had on Monday. 

THE COURT: Had you had a prior conversation 
with Mr. O'Callahan? 

THE WITNESS: When he subpoenaed me. When he 
gave me the subpoena. 

Q When was that? 

A Last week. I don't remember what day it was, 
I am pretty sure it was last week. I'm not sure. It might 
have been the week before. 

Q You can’t remember; have you ever received a 
subpoena from a federal court before in your life, sir? 

A No, rir. 

Q And you can't remember even as to whether it 


was last week or the week before? 


ie No, I don't remember if it was served more than 


a week to me, or a few days before. 
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Q And you didn't discuss with the man that gave 


you the subpoena what is this about, what is for, did you, 
sir? 

A I asked him what it was -- well, he identified 
himself to me and I had already gotten a couple of phone 
calls that the case was coming up and I knew what it was for. 

Q So, even before a man came to you with the 
subpoena, you had, in fact, on the telephone discussed the 
events that you were going to testify to with some pecple, 
isn't that true? 

A Yes. 

Q All right, now, in addition to those two tele- 
phone conversations before you received the subpoena, didn't 
you go over your testimony with anybody else from -- assaoc@~ 
dated with Mr. O'Callahan? 

A ‘Yes. Went over the testimony with myself. I 
ready my statements from the oo time. 

Q So, they spoke to you, they gave you something 
to read over? 

A Right. 

Q Because without those papers, you couldn't 
really remember the details? 

A Yes. I could. I could, Mr. Weitz. 


Q can we have his statements, the original, do yo 
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have it there, Mr. Gardner? 


MR. WEITZ: Can we have it marked for identifi- 


cation? 


THE CLERK: Statement marked for identification 


as Plaintiff's Exhibit 32. 


Q 


A 
Q 
of 19727 
A 


Q 


Mr. Keller, would you read this over to your=- 


THE COURT: Okay, Mr. Weitz. 
Have you read, sir? 


Yes. 


Did you give that statement on September 30th 


Yes. 


And you gave that to a detective Perton, you 


gave it to a police officer, didn't you? 


Yes. I couldn't remember his name. 
You read it over, and signed it? 
Right. 

Signed both pages? 

Yes. 


Was it true and correct when you made those 


Yes. 


You made those right at the time following this 
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occurrence when the events that you actually saw were fresh 
in your mind? 

A Right. 

Q Not something you discussed with family, or 
friends, but before you could talk this case over with all 
kinds of people, true? 

A No. I talked to my brother and called the 
Nassau County Precinct after it happened and told them I was 
coming down. 


MR. WEITZ: I offer this in evidence, your 


MR. GARDNER: No objection. 
TRE CLERK: Plaintiff's Exhibit 32 received in 


evidence. 


(Continue@ next page) 
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MR. WEITZ: May I read it to the jury? 
THE COURT: Yes. You may. 

Q 9/30/72. Above that in writing, your Honor, 
it left out, it says HOM 17M, statement of John Keller. 

My name is John Keller and I reside at 110 Clovedale 
Boulevard, Bayside, New York. I'm eighteen years of age 
being born on October 28, 1952. The statement actually says 
10/28/53. My home number is 224-6107, and I am presently 
employed by Horace Harding. I'm a general helper at the 
shop. Last night, Friday, 9/29/72, I and my girlfriend whose 
name I will not divulge had gone to the Nassau County Colise 
located in East Meadow, New York, for a concert featuring 
the Ten Years After. 

Is that the name of the group, Ten Years After? 

A Yes. 

Q "We arrived there eight=-thirty p.m., we watched 
the concert until about 11:30 p.m. and then decided to leave. 
We left the coliseum and was walking through the parking lot, 
I think it was the front of the coliseum. As we were walking 
and looking for my auto, a 1965 Ford Pairlane sedan, Regis- 
tration No. Q6115NY which is owned by my mother Edith. I 


heard a voice yelling for help, the sound of the voice was 


coming from an aisle over to my right. I cannot say if the 


voice is male or female. At the same time I was looking 
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through the cars into the next aisle, we came to a point in 
the parking field when I saw a police car which was white, 
stopped in the aisle with the driver's sidedoor opened. 

“t also saw at this time a policeman in front of the 
police car in a crouching position facing the police car. I 
also saw that a male white was on the policeman's back with 
his arms wrapped around the policeman's upper torso and 
pinning the policeman‘s arms." 

So, when you saw them, your recollection -- 

MR. GARDNER: If he is going to read it -- 
THE COURT: Read it, then if you want to go 

back and ask questions, but don't editorialize. 

ne "T heard the policeman yelling something like 
914, at this same time I saw a blonde girl standing by the 
back door of the police door of the police car on the driver‘ 
side. At this time I told my girl that I think I should help 
the cop. She became frightened at the suggestion, I told 
her to stay where she was and crouch behind a car. I then 
started to walk to my car, but my girl insisted on being with 
me. 

"x got into my car and pulled out into the aisle and 
started to drive back towards the coliseum. I was still in. 
the same aisle I was walking in. As I approached the 


approximate location of the police car, I now saw the police 
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walking towards the police car, holding a white maléd by} the 
hand, thinking that the cop had everything under control I 
was going to drive off. All of a sudden they started to 
scuffle again, and I saw the male white break away from the 
cop and jump into the police car behind the driver's wheel. 
I also saw the policeman attempting to get him out of the 
police car. 

"I started to drive down the aisle, and I was at a 
point pass the police car when I heard what sounded liked a 
shot. I said to my girl, somebody got shot. I continued to 
the end of the aisle and then turned around 1. the same aisle 
and went back towa:cds the cop car to see what I could see. 
When I got abreast of the police car, I saw the kid lying on 
the ground in back of the police car. The cop was holding 
his head standing next to the kid lying on the ground. At 
this time I started to drive away thinking the car was all 
right. As we were leaving the field, I now saw a lot of 
police cars coming in. I also directed a couple towards the 
spot of this incident. I then took my girlfriend home, then 
I went home. While at home, I started tc think about this 
whole thing and decided to return to Nassau and relate what 
I had seen, 

*Y am now at the Third Squad and giving this statement 


to the detective that is typing it for me. I read it, and it 
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is the truth. I have further been informed that any false . 
statements herein are a Class A misdemeanor. Witness, 
Detective R. Petrone, signed, John J. Keller, II." 

Is that the truth as you saw it that night, sir? 


Yes, it is. 


Is that the whole truth as you saw it that 


Yes, it is. 

MR. WEITZ: I don't have anything else. 
REDIRECT EXAMINATION 
BY MR. GARDNER: 

Q On the 30th of September 1972, did you also 
give answers to questions that were put before you by the 
Assistant District Attorney Prank G. Keller? 

MR. WEITZ: Objection. 

THE COURT: I'11 note the objection -- your 
objection from your chair which is overruled anyway. 

THE WITNESS: Yes. 

MR. WEITZ: I apologize, I had my feet crossed. 

Q Did you give answers to certain answers that 
were put before you on the 30th of September 1972 by 
Assistant District Attorney Dillon? 

A Yes, I did. wo Pr 

Q I ask you, sir, I'm going to read the question 


and answers that you were asked, the answer you gave, and ask 
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THE COURT: I assume, Mr. Weitz, you're famili 


with the recent fabrication rule? 
WEITZ: I haven't claimed a recent fabricati 
GARDNER: You did say it by -- 


COURT: I assume what he is going to do is 


WEITZ: May I see *+° 282 Grand Jury minutes? 

THE COURT: Not unless he nas refreshed his 
recollection, I don't see anything through it, run 
through that consistent with anything ‘ie seid? 

MR. WEITZ: May I know, he testified in the 
Grand Jury minutes where he was when he made the 
observation to all these thingshe observed? 

THE COURT: I don't see anything inconsistent 
of what he said, that is what I am saying. Now, I 
haven't read that testimony, but I assume it‘s the 
purpose for which the people -- 

MR. WEITZ: Yes, your Honor. 

THE COURT: I assume you having asked questions 
specific to his temper, is that the whole truth, all 
the truth there was in that statement? At about the 
game time made an elaborated statement which is 
consistent with what he said here, he is able to bring 
it up. 


MR. WEITZ: He is going to read the whole thing. 


"6% 


MR. GARDNER: Yes. 

THE COURT: There may be a few things that are 
cbjectionable which you can give me a transcript. 

MR. WEITZ: Let me ask you, Judge, if the 
ADA asks leading and suggestive questions in this 
particuiar proceeding do I have a valid objection to 
such a question being read to this jury? 

THE COUPT: You may deyend on what the text of 
his question ig, but you may well -- I mean, I keep 
putting words into his mouth, one thing but if -- 

MR. WEITZ: I never was furnished with any of 
this material witil long after the trial started. 

I was prevented from making a motion to suppress 
any of this for the fact that it was suppressed and 
hidden by the defendant. 

Now, under the circumstances -- 

THE COURT: Why couldn't you unearth these 
yoursel f? 

MP. GARDNER: Isn't that what diacovery is aii 
about? 

’R. WEITZ: When we were sexved aisice ws 
weren't furnished with these things. I'll show the 
Court the kinds of things we were fucnished, we were 


furnished a detective report which incorporated my 


brief report which we were told there is an extra copy./ 
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THE COURT: I don't know why you didn't make 
appropriate demands. If you conducted a pre-trial 
vourself instead of relying onsomebody else you may 
have more. If you leaveit to somebody else you can't 
come in and complain of his conduct. 

MR. WEITZ: Well, Judge,let me show you what my 
problem is. A question is asked and the answer is 
given and the rest of i* is all volunteering, I have 
no way of contrclling a question and answer. Now, a 
question is made and he wants to -- 

THE COURT: Would you like five minutes to look 
San you go down and mark out what you think is 
objectionable so you can object at the time. 


MR. “SITZ: Your Honor, may we approach a side 


THE COURT: Yes. 


(Whereupon a side bar conference was held 
outside the hearing of the jury.) 

MR, WEITZ: I think it might be easier for 
the Court if I do it this way. 

THE COURT: If I knew you were going to do it 
this way I would lave let the jury go. 

MR. WEITZ: If your Honor pleases, the last 
quertion on page 9, he didn't see the cops arms moving 


at all? 
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THE COURT: That's leading in view of the answe 
before. 

MR. WEITZ: After the reading of the answer nc, 
after the word no I object to, Judge, in other words, 
I object to that is why -- 

THE COURT: I'll allow the answer to stand. 

MR. WEITZ: Just in support process. 

THE COURT: In purpose of this author is to 
show his present testimony was not a recent fabrication. 
One of the implications of your reading from that 
statement was to showit was. 

MR. WEITZ: All right, well then Judge, my 
objection is to all the answers which contain this 
witness' thought process. I think -- 

THE COURT: That is why I think he's going to 
throw them out. 

Me. WETTZ: It's hic reasoning, Judge. 


THE COURT: Is there prior testimony to that 
MR. WEITZ: I‘11 withdraw that. It's the next 


THE COURT: I see what you're saying on page 8 


he does testify, I'11 allow the question to stand. 


MR. WEITZ: I don't care about that one. Can 


I go to the next one, page 10, below the belt now, 
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this is not -- this is strictly this witness' phi 
process, because why wouldn't a copy fight back, the 
guy didn't look like he had any weapon in his hand. 

THE COURT: I°11 take the because out, but I 
believe the guy didn't -~ 

MR. WEITZ: Then I withdraw it, Judge. 

I want it all out, not part of it out. 

THE COURT: It‘s consistent with what he said 
before. 

MR. WEITZ: I object to the question, Judge. 
All right, we'll go to page 12 now. Last answer 
everything, after I told him I told my girlfriend I 
had to help the cop. That is what he said not anybody 
else. 

They're not responsive. 


That is what I thought there, your 


COURT: Except so she got in the car with 


WEITZ: That is right, Judge. 
MR. GARDNER: What you @o -- I told my girl- 
friend I would help the cop. That is what he did, he 


said that. 


THE COURT: I could edit to the point I told 


my girl I had to help “he cop. I saw he was desperate 
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so I told her to get behind the car, stay there. 


MR. WEITZ: That.is his conclusion. 
MR. GARDNER: That's what he saw. 
THE COURT: He saw he is desperate. 


MR. WEITZ: The word desperate is not a 


description, it's a characterization. It's not a 


1 
i ' physical thing. “ 
¥t 8 
THE COURT: Wait a second, I'm coing to edit 
9 


the rest of it. 
MR. WEITZ: Judge, I object to editing, I have 
made my objection. 


THE COURT: You want the witie angwer out? 


I want the whole ansxer out. 


MR. WEITZ: 
THE COURT: I can't dothat. I can get to what 
he saw and what he did out. 

MR. WEITZ: I'11 object to the entire thing, 
if your Honor is ruling against me or that I want 
the whele thing out. 


I'll allow whe: he saw and what he 


THE COURT: 


did, but I'll not allow anything ese. 


MR, WEITZ: I don't k-ow what that means. 


THE COURT: In the context of the sentence, I 
saw he was -- the girifriend I told her get behind m: 


the car, stay there an’ I think a).i the way down, all 


right,she got in with me. 


_ 
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MR. WEITZ: I have no objection to the first par es 
on page 13, let him read first paragraph, page 13. : 
THE COURT: In other words, you don't want an 
editing. 
MR. WEITZ: I want it out. 


THE COURT: I'm willing to head it, except to 


what he saw and what he did. 
MR. WEITZ: I don't think it protects my client's j 
interest at all to edit. ; 
MR. GARDWER: So the whole thing -- 


THE COURT: The whole thing goes in, ~ 


re 


MR. WRITZ: I think we should let this jury go 
to lunch. Read it in and get it over with. . 


You see now, Judge, question page 14 here's a 


Nm 
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question so you were looking over to the police car, 
you were looking to your left or right. Anything afte 
my ieft is not responsive. 

MR, GARDNER: You see, Judge, that is what he y | 
said and that is a consistent statement. I don’t care 
if he was asked a question ebout it or not, he made a 
consistent statement. _ 

THE COURT: I'm going to instruct the jury in i 
any event that this is being offered for the purpose 
of showing a prior inconsistent statement, and not for 


any other purpose, not for the truth of any cf the 


) Pras 


+ OF 
matters. 
MR. WEITZ: I appreciate it, your Honor, but I 
still want to -- 
THE COURT: I think I have to, in light of all 


this being offered. I don't see how I can exclude it. 


MR. WEITZ: You see, Judge, here is an answer 


on here question on page 5, last question, so when the 
shot went off it was sort of from the back of you and 
the answer yes, but after that it is all what he said 
to the girl, what he thought about the situation, and 
thet is not, this is all expression ofthis man's 
thoughts. 

THE COURT: I'11 agree with that. 

MR. GARDNER: Just stop at yes, okay? 

THE COURT: You can add I “es going back there, 

a complete turn, went back down the aisle. 


MR. WEITZ: The next question is necessary, 


THE COURT: Just to answer yes. 

MR. WEITZ: Page 20, your Honor, all right, it: 
doesn't matter. Here, Judge, 21: 

"Question: In yur opinion was the officer 
taking an awful lot?" 

Being in evidence from this man, under the 


circumstances of you read this entire matement of what 


you could see, or what he is in a position to see. 

MR. GARDNER: I wouldn't read that. 

THE COURT: That is the easiest decision I had 
to make all day. 

MR. WEITZ: Page 22, Judge. First question, 
you feel that officer exhibited a lot of patience to 
this fellow. First question again, his opinion as to 
particularly in light of what he saw, he exhibited 
patience. 

THE COURT: He attempted -- 

MR. GARDNER: He testified to that. 

THE COURT: He testified to it, it's consistent, 
it's not in the statement -- 

MR. WEITZ: That's leading and suggéstive 
question. 

THE COURT: He's already said in this trial and 
earlier in this transcript, as I recall, I am going to 
let it in, again not for the matter of truth, but for 
the consistency. 

MR. WEITZ: How about the last question, page 
22, Judge, it's possible to have, and continuing on 
23 first full question on 23, what is possible, and 
it's calling for conjecture and conclusion. 

THE COURT: I think that should go out. 


MR. WEITZ: Last question on22, first question 
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on 23. 

THE COURT: Wait a minute. 

MR. WEITZ: It's only operation of his mind, 
Judge. 

THE COURT: Wait a second. 

MR. GARDNER: I'll tell you what, Judge, in 
response to the question, is it possible perhaps the 
cop might have hit the ground and not see it and go 
over to page 23, what did you see. 

THE COURT: It could be posture, because I saw 
the way -- 

MR. WEITZ: You can't have it both ways, Judge. 
He wants to have an answer. He wants to have a partial 
answer leaving out the fact that he was not: in a 
positior to tell, and readingit a» I have, he was in 
a position to tell and answering. 

MR. GARDNER: Picking up from the word f saw. 


MR. WEITZ: You can't edit it that way. 
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whether or not those are a -- are the questions and answers 
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that you gave? 
MR. WEITZ: Objection. 
(Whereupon, a sidebar conference was held.) 

Q You recall Mr. Weitz showed you a statement 
that was typed on the typewriter, which you signed, was it 
being typed while you were talking; do you know? 

A Yes, it was. 

Q That tyrxed statement you signed, that wasn't 
the only version you gave to anybody? 

A No. “hat was the immediate version I gave to 
the police officer's desk. 

Q On September 30th, 1972, you gave another 
statement to questions that were asked of you by the 
Assistz<nt District Attorney? 

A Right. 

That is what I am reading from. 

"Question: How do you so, John? 

"Answers How do you do. 

"Question: I'm an Assistant District Attorney. 

I would like to ask you some questions. This is 

Mr. Donald White. He is a Confidential Reporter from 

the District Attorney's Office and he's going to put 


down everything we say in this room on that machine, 
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“Answer: Yes, sir." 

Q Is that similar to the machine the Court 
Reporter is using now; your words as they were being spoken 
were taken down exactly as you said it? 

A Right down to clearing my throat. 

MR. WEITZ: I would object, it's not certified. | 

Q By the way, do you recall; was that machine 
going faster than the typewriter with the detective? 

A Yes. i 

Q Question on page 2, your Honor, open quote: 

You met Detective Banadello? 
“Answer: That's right. 
MR. WEITZ: Mr. Gardner, one moment, please. 

I thought we were going to have it in somewhat a 

different form. If he was going to be answering these 

questions -- 
THE COURT: I have these questions read to the 
answers given. We can do it, you interrupt if there 


is any answer, whichever way. 


(Continued next page) 
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Q By the way, before you took the stand you had 
an opportunity to review the transcript of the District 
Attorney's questions and answers, didn't you? 

A Yes, I did. 

Q So, if there is anything in there different, 
you'll let us know? 

A Right. 

Q "Question: For the record, tell us your name 

and address? 

“Answer: Full name? 

"Question: Yes. 

“Answer: John James Keller, the second, and I 
live at 6110 Clovecdale Boulevard in Bayside. 

“Question: How old are you, John? 

"Answer: Soon I'll be 19, in October. 

"Question: Okay, now -- 

“Answer: This is October. 

‘ "Question: Who do you live with at that address? 

“Answer: My mother and brother Kevin, my siste 

Hattie. 


"Question: Do you go to school or are you 


employed? 


“Answer: I go to Queens Borough College. 


"Question: First year there or second? 
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“Answer: Second year. 

"Question: What do you study there? 

"Answer: Right now I am taking required cours 
I am going to go into pre-law next year. 

“Question: And you are also employed at a 
florist? 

“Answer: Yes. Kell Brothers Florist in Baysi 

"Question: Okay. What do you do there at the 
florist‘ s? 

“Answer: I just help around the shop and stuff. 

"Question: Of course we' @ talking, its 


Saturday morning September 30th. Last night on the 


29th did you go to the Nassau Cc nty Coliseum? 


“Answer: Yes. 

"Question: Did you go alore or with somebody? 

"Answer: Wen* with my girlfriend. 

"Question: What is her name? 

“Answer: I already told the detective there 
outside I didn't want to mention her name. 

“Question: Well, all right. You went with 
your girlfriend. 

"Answer: Right. 

"Question: And you went to the concert? 


“Answer: Yes. 
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“Question: What time did you and your girlfri 
get there? 

“Answer: About 8:30 because we were late. 

“Question: Let me ask you this, didyou and 
your girlfriend go just the two of you alone, or did 
you go with a gvoup? 

"Answer: Just me and her. 

"Question: How did you get there? 

“Answer: By car, my car. 

"Question: What kind of car was that? 

"Answer: Ford Fairlane 1965. 

“Question: Is that your car? 

“Answer: It's my mother's. 

“Question: You got there you said about what? 

"Answer: 98:00, 8:30. 

“Question: And you got there what, 8:30? 

"Answer: Yes. 

“Question: HOw long did you watch the concert 

“Answer: Until I think we left around 11:34. 

“Question: Was the concert over at that time? 

“Answer: No, Ten Years After had just been 


playing, but they just hit a couple of songs, we 


decided te leave. 


*“Qvestion: What time was it you left; if you 


bre | 


Keller-redirect 

remenker. 

“Answer: About 11:30. 

"Question: And when you left che Coliseum you 
went out I presume to look for your car? 

“Answer: Yes. 

‘eiputen: What occurred at that point? 

"Answer: I was walking down the aisle, towards| -- 
you know, the aisle my car was in and me and my girl- 
friend heard somebody scream for help. But, you know, 
Like me trying to find out who was wreaming I didn ‘t 
know who it was, whether it was a man or a woman. 

"Question: . I was just going to ask you, you 
couldn't tell the voice? 


"answer: I cculdn’t, I couldn't. 


“Question: The voice was saying “help"? | 


“Answer: Yes. Because I wasn't thinking about 
telling who was saying it. I wanted to see who was 
saying it. 7 wasn't thinking ~vether it was man or 
woman. I wanted to get a look what was happening. 

"Question: Was it high pitched? 

“answer: I don't remember. 

"Question: Was it more like a scream? 

“Answer: You know, help, help. You know, 


like that. 
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"Question: You couldn't determine whether it 
was aman or a woman yelling? 

"Answer: No. It could have been a man. 

“Question: And how far away from you was this 
voice? 

"Answer: It was right near me because I knew - 
just that it was right on my -~ it was towards my righ 
on my right side. - 

"Question: Now, just for convenience sake, 
would you té]l us your girlfriend's name so you don't 
have to say your girlfriend each time? 

“Answer: Okay. Julie. 

"Question: Julie? 

“Answer: Y6s. 

“Question: Did J ilie come along with you? 

"Answer: Yes. She kept following me, she was 
with me. 


"Question: What did you see? 


“Answer: We were trying to see where, you know 


where -- you know, what was going on and we saw a cop 


car parked in the aisle on the next aisle, over on ny 
right and -~ you know, ”~ saw a copy car. I key on 
walking. I still was looking between the cars because 


I didn't see anybody at first. 
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But, then I saw the cop crouched down facing 
a 3 
7 the car and you know, the kid who was involved with, 
4 
you know what happened, he was involved. 
5 
"Question: You say the kid was involved, would 
6 


o you describe what you saw the kid do? 


"Answer: Yes. That is what I am getting to. 


He was on top of the cop and the cop was crouched down 


j : 
and the kid was holding him from the back in his arm 


like tnat. 


"Question: He was on the cop's back? 


"Answer: Yes. 


“Question: And he has his arm folded around 


the cop? 


“Answer: Yes. It looked like he had him in 


some kind of hold below tiie belt, because the cop wasn/t 


making any meves at all. le was yelling for help and 


he was also =< 


“Question: The copy was calling for help? 


“Answer: Yes. He was saying 9314, somebody cal 


914. He kept saying that. It may be 914, I don't 


know. ; ue ay 


"Question: Where was the cop at that time; by 


the right side of the car? 


25 "Answer: ie was in front of it, facing it. 


Keller-redirect 

“Question: Facing the front -- the cop wasn't 
saying help then, he was saying -- 

"Answer: He was reaming help, youknow, he was 
like, he couldn't make any move. 

"Question: This man was on the back of the 
police officer with his arms wrapped around the police 
officer, is that right? 

“Answer: Yes. 

"Question: Did he have his arms outside the 
policeman's arms; in other words, were the policeman's 
arms pinned in? 


"Answer: I told the other detective, because 


the cop, you know, he couidn't move at all. 


"Question: YOu didn't see the cop's arms 
moving at all? 

"Answer: No. That is right. I think he was 
holding him below the belt. 

“Question: Below the belt? 

"Answer: It appears that way, because why 
wouldn't the cop fight back? The guy didn't look lite 
he had any weapon in his hand or anything. 

"Question: You heard the policeman say 914, is 
that i* 


"Answer: Yes. 
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"Question: Could he be saying signal 14? 
“Answer: Signal 14. 
"Question: Did the police officer have a radio 


in his hands or anything like that? 


{ 


“Answer: Wo. I just heard hir yelling. | 


"Question: He was yelling help and signal 14, 


is that it? 
"Answer: Yes. Something like that. 
"Question: Or 914, or whatever you thought he 
was yelling? 


"Answer: Yes. 


“Question: Now, did you see anybody elses at tha 


“Answer: I saw a blonde haired girl, you know, 
straight, stxaight blonde hair sort of. | 

“Question: Where was she? 

“Answer: She was at the back of the car right 
by the driver's side, the backdoor. Because I rememb 
when I saw her I was thinking to myself she was in the 
car or sométhing like that. I thought she might have 
been in there or something like that." 

THE WITNESS: I just remembered something, that 
blor:"« haired girl ee 


MR. WEITZ: If your Honor please, 


re 
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THE COURT: Is there a question and answer that 


was incorrect that was given? Incorrectly typed in 


i 
your opinion, not what vou now remember? 
THE NVITNESS: It's not what I rempinber -- 
THE COURT: The question is, is there something 
gq? 


incorrectly transcribed here? 


f WITNESS: Net -~ then it isn‘t, your donor 
WEITZ: Your iad a recollection? 
GARDN™.:: You had a recollection of someth 
WITNESS: Pight. 
GARDNER: So far the cuestions and answers 
that you gave on the 30t: of September ‘72 that f ~ 


are all right? 


THE WITNESS: Yes. 
"Question: All right now, the girl was outcsid 
the car, is that right? 


"Answer: Yes. 


"Question: And she was by the left side of th 


“Answer: Yes. 
"Question: Back door? 
"Answer: Right around that area. 


"Question: And the pelice officer inthis 


manner . ¥ront cf the car? 
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"Answer: Yes. 

“Juestion: Not on the right side of the car, 

front of the car? 

“Answer: Well, like towards the left, you kn 
They were in front of the car but sort of like on the 
left front, you know. 

"Question: To the left headlight? 

“Answer: Yes. Around that area. 

"Question: Okay, now, were they facing towards 
the car at that time; was the officer facing towards 
the car? 

"Answer: Yes. WEl1, when he was crouched, he 
was facing towards -- you know, like the direction of 
the front of the car like the car was facing hin. 

"Question: The cop was in front of the car and 
States towards the car? 
“Answer: Yes. 
"Question: The girl was by the left rear door 
and the man had his arms wrapped around the cop? 
"Answer: Yes. 
“Question: All right, now, what dia you do at 


that time?" 


MR. WEITZ: I believe yeur Honor has ruled I 


can read this entire thing. Am I correct; that is my 
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recollection. 

THE COURT: I said my ruling was different, bu 
he said he wanted you to read the whole thing. 

"Question: All right, now what did you do at 
that point? 

"Answer: I told my girlfriend I had to help 
copy because I saw he was desperate and I thought I 
would help him. So, I told her to get behind the car 


stay there, any car, pick one and stay there. She ke 


’ 
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yelling no because she thought I was going to get hur 
I was going to drive the car into the aisle wherever 
he cfficer was because I thought by this time the kid 
would be up. Just, you know, he was acting so crazy, 
you know, I thought he was going to kill him, kill the 
cop, «he kept screaming no, no, you're going to get 
hurt, you can't leave me here. I said, "All right, 
come on." So she got in the car with me. 

“Question: Your car was parked nearby then, is 
that it? 

"Answer: Yes. It was right up, pretty near 

“Question: So what did you do then? 

“Answer: We both got into the car and I drove 
down the same aisle I was walking back towards the 


Coliseum, I wat) coming up the aisle at first, but whe 
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we got into the car I was going down the aisle and tha 
made the cop on my left now. 

“Question: Where, where now -- were you then 
driving towards the Coli-eum? 

"Answer: Right. 

"Question: Okay. 

"Answer: And t remember looking through the 
cars and I saw the cop holding him hy the hand or 
something. 

"Question: By the hand? 2s 

"Answer: Yes. Sort of holding his arm or 
something. I said wiat's going on because when you 
are looking through the cars you keen seeing flashes, 
you can't see the wiole picture. . 

- "Question: You were not in the same aisle as 
the policeman was then? 

"Answer: No. I was in the aisle next to him. 

"Question: Were you looking to the left or the 
right when you were looking over to where the police 
car was? 

"Answer: To my left, he was holding him, it 
appeared he was tryin: to do anythine hut hurt the kid 


Like he was thinking an awful lot and like this kid 


kept going crazy. Then they started’ -- a scuffle 
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started and I can't remémberhow it happened, but the 
cop was trying to defend himself and the kid was 
fighting, and then I remember the kid tried to take of 
with the car. 

"Question: He jumped into the poli¢e car? 

"AnSwer: Yes, 

"Question: HOw did he get into the police car; 
through the right door cr left; if you remember? 

“Answer: The driver's side, because the driver 8 
side door was open and I said to my girlfriend, I don' 
believe it, he is trying to steal the car, the cop is 
trying to stop him. I kept on going, you know, I didn 
see anything after that. Then all of a sudden I mere 
a shot go off. 

“Question: All right, by this time had you 
passed tha police car? 

"Answer: Right. 

"Question: So that the shot -- so when the 
shot went off it was sort of like in the back of where 
you were, okay? 

"Answer: . Yes. 

"Question: All right, now, when you made a t 
did you turn right, back in the same aisle or the 


aisle where the police car was? 
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“Answer: I turned back in the same aisle I 

All I know is I turned around, I was --”" 

MR. WEITZ: Wait, are you reading on page -- 

THE WITNESS: Sixteen. 

MR. WEITZ: Didn't your Honor rule it was only 
to read the first word? 

THE COURT: Yes. He is on the next question. 


"Question: All right, now when you made a tu 


did you turn back in the same aisle, or did you turn 


back in the aisle where the police car was? 


“Answer. Turned back in the same aisle I 
think, all I know is I turned around, I was heading 
down the same aisle again and this time I passed the 
car and the kid wus laying on the ground. [I don't 
remember if he was lying facing up or facing down. 
The cop was standing cver him holding his head like 
this, shaking his head and all -- 

"Question: Holding his head and shaking his 
head and had one hand by his face? 

“Answer: Like, you know, like it could have 
been avoided, kind of a gesture, you know. 

“Question: How many shots did you hear? 

“Answer: On*. 


“Question: Just one shot? 
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"Answer: Yes, there could have been two, but 
only one registered with me. That is when I turned 
around and went to see whet happened. 

"Question: Now, when the kid was lying there 
was he in relation to the car? 

“Answer: He was in the back of the car. 

"Question: How was he lying? 

"Answer: He was lying down but I don't remembe 
if he was facing up or facing down. 

"Question: Do you remember if his head was 
nearest the car or his feet? 

“Answer: I think his head, and the police 
officer was standing next to him. I think it was his 
head, and the police officer was standing next to him 

"Question: Then what did the police officer dq? 

“Answer: I don't know, bacause I was looking 
at the kid and I said to my girlfriend, 'I said, do 
you think he is dead? And she said no, he is still 
moving. I said I was going to turn around. She said 
no, go around the aisle, see if the officer is okay.’ 

So I was going to do that, I kept geing down 
the aisle, I was going to come around the aisle that 
the police officer was in and all of a sudden like an 


army of cops, I said, you know, he's okay. 
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"Question: Did you go out and talk <o any of 
the officers? 

"Answer: I directed a couple of cop cars. 
They were coming in blindly, like the wild -- the 
parking lot was full, the concert wasn't over yet. 

"Question: And? 

"Answer: I told them where. 

"Question: Did you take Julie home yet? 

“Answer: Yes. 

"Question: Then you came back to see if er 
could assist in any wav? 

"Answer: Yes. After I went I *»ok her home 


and I went homeand came back. 


"Question: When you saw this fellow, he was on 


the back of the cop when you first saw him and he had 
his arms around the cop hitting -- did you notice if 
he was a sergeant or patrolman? 

“Answer: I didn't notice. 

"Question: Do you know wey 


"Answer: Because he was looking -- his hat was 


"Question: Was his hat off when you first saw 


him also? 


“Answer: Yes. Because I remember he had hike 
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blondish hair like. 

"Question: How about t> “ellow that was on hi 

What kind of hair did he have? 

“Answer: Stringy curly like, long. 

"Question: Like Afro-type? 

"Answer: Sort of, yes. 

"Question: Was he white? 

"Answer: Yes. 

"Question: Did he appear to be a husky fellow? 

"Answer. 

"Question: Did you see the fellow at any time 

~- even before that? 

"Answer: No, I didn't. 

"Question: This blonde girl, did you get a go 
Look at her? 

“Answer: It just looked like she was in on it 
because I couldn't hear what she was saying, because I 
was in the car at the time and the windows were rolled 
up. She looked like she was saying something then she 


disappeared. She disappeared right after tha cop 


y 
started saying somebody siqnal 904 or something. 


gaid she must have gone to get help. 
"Question: How was she dressed? 


"Answer: Wearing a dress or someth* ©, I don' 
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remember the color. lle was wearing a T-shirt, maybe 
white, is that correct? 

"Question: So you never got any closer to him 
than one aisle away, is that right? 

“Answer: Right. It's like two car lengths 
because the car length -- 

"Question: And you feel like the officer 
exhibited a lot of patience towards this fellow? 

“Answer: Right. I really do. 

"Question: Did you ever see the officer; 
you know, on the ground? 

"Answer: On, you know, in a crouching positio 
I remember, down on the ground. 

"Question: When was that? 

"answer: When the kid had him around the back 

“Question: I see. When you say crouching 
position he was on his knees perhaps? 

"an< ver: Like, like you know, just like that. 

"Question: On his haunches so to speak? 

"Answer: Yes, right. 

"Question: And he bent over and the fellow was |-- 

“answer: Over him like -- 


"Question: So, by the time you went down and 


turned around and went back, is it possible that -- 
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possible the cop might have hit the ground and not 
seen it? 

“Answer: Could have been possible, because I > 
saw the way the kid -- the kid was trying tc steal the 
car and I knew he was going crazy then. I knew some- 
thing had to happen. 

"Question: Did you see the officer pull him 
out of the car? 

“Answer: Pulling at him, is that it? 

"Question: When you cameback and saw the poli 
officer holding his head and sort of shaking his head, 
did you see the gun at that time? 

"Answer: No. I didn't. 

"Question: All right, anything you can think af? 

“Answer: No. That is about it. 

"Question: Thank you very much. 

“Answer: Okay." 

THE COURT: We have had enough. Hold your 
questions until after lunch. Youcan ask him whether 
there is anything that is incorrectly transcribed. 


THE WITNESS: Everything seemed correctly 


transcribed to me. 


THE COURT: You're to take that statement that 


was read to you not for the truth, but solely to 
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determine whether or not there is anything inconsisten 
to what he has testified to you, or whether it's a 
coneistent statement. That is what it is offered for 
in the light of cross-examination. 


Have a good lunch. Don't discuss the case. 


We'll see you as close to 2:30 as possible. 


(Whereupon a luncheon recess was takers.) | 


THE CLERK: Would you state your name and 
address for the record. 
MR. NEWMAN: Robert Newman. 
ROBERT NEWMAN, having been first duly sworn 

by the Clerk of the Court, was examined and testified 

as follows: 
DIRECT EXAMINATION 
BY MR. GARDNER: 

Q Will you please speak loud enough so that 
this woman on the end can hear what you have to say. 

Are you.a physician duly licensed to practice in the 
State of New York? 

A Yes. I am. 

Q Are you licensed to practiced in any other 
states besides New York? 

A In Ohio and California. 

Q Dr. Newman, would you be kind enough, please -- 
it's hard for someone -- tell the members of the jury what 
your medical education was, background, internship, resident- 
ship, hospitals you werked in, positions you held, teaching 
positions and the like, to get some idea about your background. 


A I graduated medical school from Rochester 


University in '63. I had internship and residency training 


in surgery at University Hospital in Cleveland. 


I worked for two years in a clinic in the United State 
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Air Force, and then returned for a three vear residency in 
public health with the City of New York, Department of 
Health. I took a Master's Degreé in Public Health at the 
University of California in '€3. From 1979 until ‘75 I was 
the Assistant Commissioner in the iiew York City Health 
Department in charge of the Department's addiction program. 

In 1975 I resigned from the City and became a consul-— 
tant in the area of substance because to the world Health 
Organization the Unitted States Government, to the Drug 
Abuse Council and to a number of foreign countries including 
Hong Kong and the Government of Thailand. 

During that year I also oe a hook about drug abuse 
and the New York City Health Department programs in the field 
of drug abuse. 

Most recently, about three months ago, I assumec the 
position of Associate General Director of the Beth Israel 
Medical Center, New York City. : 

Q No you hold any teaching positions? 

A Yes, for over two vears I have been on the 
faculty of the Mount Sinai School of Medicine, four years I 
have heenm the faculty of the University of Utah School of 
Alcoholism and Drug Dependencies. 


Q Board certification? 


A I am Board specialized in Preventive Medicine. 
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Q During the period of time with those associations 
have you had to direct personal clinic experience with drug 
users and their treatment? 

A In two general areas, with respect to the 
patients in the City Health Department addiction programs 
and before that I didn't mention before, I worked for two years 
in the New York City prisonsystem as a physician, primarily 
responsible for the intake examination of inmates at the 
time of incarceration. 

Q Could you give us some idea approximately how 
many drug users you had seen on a clinical basis? 

A  . TI would say it numbers in the thousands. 

Q By the way, did you have any position under 
the Special Office for Drug Abuse? 

rN I was a consultant to the President's -- for 
drug abuse prevention and also to the agency which was 
created when that office was closed, namely the National 
Institute for Drug Abuse. 

Q Did my office send to you certain information 
requesting your view of the underlying facts involving 
Mr. George Haber that brings us to court today? 

MR. WEITZ: Objection as to form, your Honor. 
Q Did I engage your service as an expert in dwg © 


abuse to review a particular file involving one George Haber? 
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A Yes, you did. 

Q Approximately, when was that that you first 
received that material and did your review? 

A I believe it was the end of October or end 
November of last year. 

Q And did you in that review have an opportunity 
to look at the autopsy, toxicology report? 


A Yes, I did. 


Q At both Mr. and Mrs. Haber's deposition or 


examination before trial? 

A Yes. 

Q Mr. Shomeyer's deposition or examination hefore 
trial? 

A Yes. 

Q And in addition, did you also see the autopsy 
report, Doctor? 

A Yes, I did. 

Q Doctor, we have had some discussion by some 
lay person, young people, about certain words like LSD and 
tripping and hallucinating. 

I would like to ask youif you can please, in terms 
as I as a layman and members of the jury can understand, 
will you describe the basic, what LSD is -- not from its 


chemical compounds, hut basically what kind of drug it is and 
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what effect if anything it has in terms that a jury can 
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understand? 

A Yes. LSD is a substance that falls under the 
general category of hallucinogenic or psychogenic drugs. 
I will explain what each of these categories means. 

A hallucinogen is a drug that produces,in the person 
that takes the drug, hallucinations, in other words, seeing 
or hearing, in other ways perceiving things that really are 
not there. This is a hallucination and that type of phenomenon 
is produced by drugs in this category, which include LSD. 

It's also what is called a psychotogen drug, in that 
it produces a psvchotic like state. 

Psychosis, the simplest definition of psychosis is an in 
ability to correctly perceive reality. Inability to perceive 
things as they really are. This is characteristic of a numbe 
of diseases, ircluding schizophrenia and also typical of 
the effect that drugs in this category, including LSD, produce. 

There are a number of examples. People can perceive, 
understand the influence of a drug such as LSD. In other 
words, see things or hear things that simply don't exist or 
even more commonly, they can falsely perceive things. 


They can see a wrinkle on a pillow case and think it's a 


mountain. They can see somebody and believe they can detect 


the pores, little openings in the skin that are in fact 
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invisible. 

The way they respond to the things they see am hear, 
and things they see and hear is typical with this type of 
drug and condition, is typically inappropriate. They react 
in a way that: No normal person would react. 

So these are the characteristics of this group of 
drugs and LSD is the most potent, the strongest psychotogenic 
drug in this category. 

Q Is there a term in medicine for the use of 
two kinds of drugs at the same tine, a term known as 
potentiating? 

A Yes. Potentiating, p-o-t-e-n-t-i-a-t-i-n-g. 

Q Let me take it step by step. I am trying to 
make it clear in my mind and the jurors minds : 


When a person goes to u doctor and the doctor prescribes 


certain drugs, the doctor will ask the person what else -- 


MR. WEITS: This is leading and suggestive. 
Mr. Gardner is testifying. 
THE COURT: The doctor can explain it a little 
better than you can. 
Q Please describe to the jury what the term 
potentiating means, two drugs. 
A Potentiation is a phenomenon, two drugs, each 


of which has its own specific action, when they are taken 
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together the action of each is accentuated or potentiated 
So, not only is it a combination, not only is it a case of 
getting the result of experiencing the affect of each drug 
individually, but in fact the result of each drug is iauch 
greater than it would be if takenalonc. So they act to 
potentiate or enhance, or increase the effect, one or the 
other. 
Q One of those, one plus one, doesn't make two, 
but may make five? 
MR. WEITZ: Objection to the form. 
THE COURT: Sustained. 
Q Tell us whether or not taking marijuanaat the 
. game time or in close proximity to taking LS!) potentiates, 
increases the effect of the LSN effect on the body. 
A It very definitely can do that. 


Q Somebody takes LSD, there is a period of time 


before it starts to take effect in the body and if so, how 


long before the LSD takes effect? 

A It varies with the individual ard varies with 
amount of the drug that is used. ‘%ut, generally, when it's 
taken by mouth, the effect of LSD hecu.as noticeable within 
30 to 45 minutes. 

Q How long does the effect last? 


A It varies with the dose and also with the 
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individual. ut generally the effect lasts between four and 
eight hours. 
Mt. GARDNEP: Can we have the toxicology 
report? I believe you prociuced it. 

Q Dector, you looked at the autopsy report and 
it's in evidence. There is no issue, it shows on the toxi- 
cology report after the event an’ when George Hiaber finally 
got to be autopsied, a certain amount of blood was taken out 
of him? 

A Correct. 

Q And that amount of blood was 100 millilitres, 
correct? 

A I'm not sure. 

MR. WEITZ: I'll agree it's 100 anograns. 

Q Would you agree that at the time of autopsy 
200 nanograms within 100 millilitres of the blood, nanograms, 
100 millilitres, 

How large is 100 millilitres? 

A Three and a third shot-glasses. 

19) That means for every three and a half shot- 
Glasses of blood there is ann raarareme:, £¢ you're that good. 

Approximately, how many siot-glasses are there of 


liquid blood in the hody? 


A To put it in rough terms, there are between 
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five and six litres or 5,000 to 6,000 millilitres in the 
human body; so there would he approximately 50 times the 
number of shot-glasses, or the number of hundred milliliture 
blood samples that are analyzed. 
Q You had 50 times 200 millilitres within the 
body. 
MR. WEITZ: That is Mr. Gardner's -- 
THE COURT: That is Mr. Gardner testifying. 
MR. GARDNER: I think it's only a mathematical 
question. 
Q Doctor, you tell us how many nanograms there 
would have been within George Haber's body in his blood at 
the time that toxicology report was done. 


A Within the hlood, because that was the only 


thing that I recall the analysis, whether it was with respect 


to 100 millilitres of blood of blood. 

Since there are altogetier 5,000 to 6,000 millilitres 
of blood, this would mean that in the blood in this person 
it would be about 50 to 60 times 200 or in other words 
somewhere between 50,000 and 60,000 mnograms of LSD in the 
blood of this individual. 

Q Is that a toxic amount? 

A It*s an amount that very definitely produces 


the effects of LSD. It's toxic in that sense. 
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Q By the way, what is the usual method of deter- 


mining how much LSD is in the human body; what is the method 


used? 

A By analyzing the hlood and then calculating 
from the amount of blood that you have taken, how much would 
be in the interior body. 

Q In your experience is LSD purchased, can it 
be purchased on the street other than a pharmacy or other 
than from a drug counter? 

A Very definitely. It's one of a great number of 
drugs that is available on the so-called black market, that 
can be purchased illicitly. 

Q On that black market, what has been termed 
the street, different scudies and literature investigation, 
as to any concern relevant to the purity or non-purity of 
that kind of drug? 


MR. WEITZ: Objection, why I don't even under- 


THE COURT: I think you can ask the Doctor 
if he is aware, based on his experience on what range 
LSD's potential is. 

In other words, Does it come in a single type 
potency effect or does it have a range of potency. 


MR. WEITZ: I don't have any objection to that. 
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THE WITNESS: It has a wide range of potency, 


or whatever tiat is purchased, or taken, There is a 
tremendous range, it is not the same regardless of 
the manner in which it's purchased, or the amount of 


it that's taken, so there is a great range in the 


depending upon how much is in the particular tablet, 


potency, or strength of the drug. 

Q And in the black market that is where when 
people want, they can purchase LSD on the street. Do you 
know whether or not the LSD that is sold in that kind of a 
street market ic mixed with anything; whether or not it's all 
pure? 

MR. WEITZ: I am going to object, your Honor, 
it's going far afield from this case. We have no idea 
other than a description that was given. 

THE COURT: I don't think it's material, 

Mr. Gardner. 

Q The average kid goes out on that black market 
to buy LSD, is there any way to know what kind bang he's 
going to get? 

A Absolutely no way to know. 

Q Doctor, I want you to assume the following 
facts. 


Assume that an 18-year old boy, 5'9", 158 pounds, is 
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to the Nassau Coliseum September 279, 1972. He has an LSD 
tablet in an aluminum foil that he bought or cbhtained some 
way. 

About 8:30 or so he takes that tablet, thereafter he 
emokes marijuana, that he had come with a friend that had 
driven him. He had no way of gettina back to his home — 
was approximately Spring Valley, or Muncie up state. His 
friends expected that they would take him pack and he leaves 
his friends; some later time he is seen saying to one of the 
guards that he is a rock guitarist, Alvin Lee, tries to get 
back into the Coliseum and he is not permitted basx. 

The guy is on the floor on his stomach looking up and 


thereafter he meets two girls in a parking lot, grabs one 


of the girls, wouldn't let go, tie other girl tries to take 


him away but one hand on the buttocks, one on the waist, 
the girl breaks loose, the young man breaks away or chases 
them. 

The girls go to tell the Policeman, while this young 
man is walking down one of the aisles. 

I want you to assume the Policeman stops some distance 
away and calls to him. The Policeman I want you to assume 
is in his uniform, has a badge, has a police car, calls to 
this lad and tells him to stop and identifies himself as a 


Police Officer. The boy doesn't stop but continues walking. 
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Doesn't run, continues walking. 
The Policeman tells him to stop a second time, iden~ 
tifies himself as a Police Officer and the boy continues 
to work. 
The Police Officer approaches him,puts a hand on him, 


the boy offers no resistance. With the Police Officer 


holding the boy with one hand, docilely walks back toward 


the Police Car. On the way back to the Police car the boy 
suddenly from his docile attitude turns violent and the 
struggle ensues waren the Police Officer and boy, during 
which time the Police Officer tries to subdue him by hitting 
him on the side of the head with the blackjack, and the boy, 
to the Police Officer's sight, there is no indication of 
any feeling of it, no effect. 

The boy grabs the jack away from the Policeman, ‘rabe 
him around the body and gets down on the ground and now the 
boy becomes docile again sitting there with the Police 
Officer in some manner, one holding on to the other. 

The Police Officer then speaks very quietly and scoth- 
ingly to a girl who has arrived with a friend in a car and 
can't get past the car because of their position in the 
roadway . 

At that time the boy is so docile he puts his head on 


the shoulder of the Officer. The Police Officer instructs th¢ 
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girl to make a call on the microphone, there is confusion, 
then the Policeman -- every time the Policeman ~- every time 
he starts to get up, the boy tenses, so the Policeman sits 
there for 2 while, then the Policeman rises to go over to 
use the microphone because of the apparent confusion in being 
able to get the information through the girl and the boy 
walks quietly with him towards the police car. 

I'm sorry. The Policeman rises, uc grabs the boy by 
the boy's right arm, and leads him to the police car. 

At some point, as they're right near the police car, 
the police car's motor is tunning, engine is on. As they get 
to the door of the police car the boy turns violent again 
in the sense he rips away from the Policeman's grip and the 
Policeman loses control of him. 

The Policeman is 6'3", weighs 180 pounds. The boy 
jumps in the car and he starts to rev the engine by depressing 
the accelerator several times, but never puts the car into 
gear, never moves the shift into drive. 

A struggle ensues between the policeman and boy. Wore 
axe traded back and forth and assume at some point the 
Policeman -- the boy reaches for the Policeman's weapon which 
is on the POliceman's right side and a jitinesie ensues for 
the possession of the weapon, in which the -- in an attempt 


to get possession. 
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That struggle goes outside the car and this boy and 
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the Policeman in a violent struggle back and forth, bodies 
being banged against the car, the struggle ensues around the 
back side of the car, still in the struggle to get possession 
of the weapon when the weapon goas off a second time and 

the boy slumps to the ground. 


I want you to assume that the Officer is seen, when 


he down on the ground, dissheveled, shirt ripped like some 


kind of a struggle was going on. 
I ask you on that factor, in addition to assuming 
that after the body of that boy is taken to the morgue there 
is found two hundred anograms per one one hundred millilitre 
of LSD in his blood, and there is also found, according to 
the toxicology report that there is marijuana that was 
present, because of swabbings of the teeth and lips. 

Based upon that hypothetical, do you have an opinion 
with a reasonable degree of medical certainty as to whether 
or not that boy was under the influence of a psychedelic drug 
LSD, and potentiated by the marijuana? 


(Continued on next paga.) 
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Mk. WEITZ: I object only to those portions of 
the question that incorporates factual material chat 
is at issue in this case. I don't object to the 
doctor's answering a hypothetical question. I don't 
want my silence to show that I have not -- 

THE COURI: There are a lot of statements made 
by counsel, hypothetical that you may or may not in 
your ultimate findings in this case assume to be true. 
You have to bear in mind if you don't find ali those 
facts to be true this opinion that he's about to 
render may not have any validity. 

If you don't find the facts to have existed as 
Mr. Gardner has posed. 

THE WITNESS: Based on the situation you have 
just described I would say that everything very strongly 
suggests that this boy was in fact acting under the 
influence of LSD, potentiated by marijuana and go 
further, there is nothing in that entire loan story 
which is inconsistent, or makes me the least bit 
doubtful thet this person was in fact under the 
influence of LSD during this time. 

Q Do you have that opinion with a reasonable 


degres of medical certainty? 


A with more than that, very definitely. 
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Q Would you please tell us, the members of the 


Newman 


jury, what the basis of your opinion is; how you come to that 
opinion based on those facts? 

A Anything really fits into the conclusion that 
this boy was acting in a very -- number one, very 
inappropriate way. From the story tnat has just been told 
it would seem that there would be no reason, there is 
certainly no apparent reason in this nistory for why the 
boy should not have stopped in the first place. 

MR. WEITZ: JI am going td object to that. 

THE COURT: He is giving his opinion. [t is 
nothing but an opinion and it shows how he arrives at 
his analysis, you may of course <-~ 

MR, WEITZ: It's not the law it's a factual 
opinion. 

THE COURT: There is nothing to do with a legal] 
question. 

THE WITNESS: I am strictly addressing the 
behavior of this boy and whether it makes sense. When 
somebody is called to-by a policeman and asked to stop 
there are two possible ways of responding, ordinarily. 

MR. WEITZ: I am going to object. 

THE COURT: It's a behavior pattern he is 


describing, there is umpteen ways people can respond. 
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MR. WEITZ: Tnat is why I objected. 
THE WITNESS: The normal behavior pattern would 
fall into one or two patterns, to run away as quickly 
as one could or to stop. 
Strictly from tne story the behavior of 
continuing to slowly walk which apparently within 
easy pursuit of the policeman it doesn't make any 
sense. It is not behaviorally what I would consider 


to be a normal response to that situation. 


There is a number of instances in this story 


where the behavior of the boy seems to be without any 


goal, without any objective or purpose. Again, this 
is one of the hallmarks under the behavior, under the 
influence of LSD whether it's passive or violent, tnat 
there is no apparent purpose for it. 

Four instances, one is the continuing to wal, 
without trying to get away or stopping in response to 
the policeman's call. Secondly, the fact that when 
the boy apparently, according to the story, had the 
policeman down on the ground and he just neld the - 
policeman. Behaviorally it doesn’t make sense what 
the objective of that would be. To continue simply 
holding the policeman while the policeman is apparently 


giving instructions to somebody else to call for 
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reinforcements, that is the type of behavior that you 
wouldn't consider normal. Tiat is not what a normal 
person would do, to simply stay there and listen when 


the policeman you're holding down is giving 


instructions to somebody how to get on the radio and 


call for reinforcements. 

One of the most apparent purposeless actions is 
to jump into a police car and race the motor leaving 
, the car in neutral. ‘hat is vizarre benavior. There 
is one other general conment I would have on the 
behavior described, and that is the fluctuation. Tne 
change, apparently brought about change from docile, 
passive quiet behavior to very very violent behavior 
as described. 

Tnis along with the lack of purpose to the 
actions that a person under LSD has, this rapid 
changing from one extreme to the other, that is tne 
Other classical nallmark of the effects of LSD. So, 
based on the benavior as described plus -- let me just 
say from the behavior pattern without knowing anything 
else, I would conclude this boy was acting in a 
psychotic way with the added suggestion in the history 
that the boy had taken LSD and had smoked marijuana 


and then confirmed by the medical examination which 
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found laboratory evidence of both in the body, plus 
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the added, the final fact of the quantity of LSD that 

was found in this boy's body, which is fully consisten 

with an amount that would produce the effect of LSD. 

My conclusion without any question in my own 

mind is that this boy was acting under the influence 

of LSD according to the history that I was given. 

Q And Doctor, do you have any opinion relevant to 
the amount of violence that was exhibited by this boy, 
withdrawn. 


Could you tell us whether or not LSD creates 


any feelings of anxiety and what effect if any that might 


have upon a person's physical ability? 

A LSD especially in somebody that has not 
repeatedly used it, it does produce anxiety. Any drug 
etpecially a drug that is reputed even among such drug 
culture, reputed to possibly be dangerous, any drug taken 
that a person is not familiar with causes anxiety, panic 
reaction. That again is a typical consequence of somebody 
that is under the influence of LSD. Panic which in no way 
is explainable in terms of the particular situation. 

In other words, it's a panic action which just 
can't be explained. One of the classic features about LSD 


is that the environment in which tne drug is taken is extremely 
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important in determining, or helping. to pronounce the 
eifect the drug will have. This, to some degree, is true 
even with a drug of alcohol if it's taken in one setting it 
nas one effect, if taken in another alone rather than a group 
of friends, the environment has a definite influence. 

With LSD this is even more true and when people 


take LSD in a home setting in which they're thorougnly 


familiar, with friends, relatives, whoever is around, people 


that they know and trust, people who are supportive and so on 
it's in those circumstances that the so-called good trip is 

a pleasant sensation that go along with LSD according to thos 
that take them are general experience. 

In this case the environment was the exact 
opposite, It was apparently in a large open area apparently 
without friends around, apparently in a setting that was no, 
familiar and certainly was not more than supportive. In thos 
circumstances the likelihood of very very marked anxiety even 
to the point of an actual panic reaction is a very very hnign 
probability. 

When people have tremendous anxiety the pnysica 
feats of wnich they are capable of, frequently they just 
deny imagination. When people are in a state of panic their 
bodies are capable of physical acts which under normal 


circumstances they simply would not be able to do. 
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MR. GARDNER: I have no further questions, 
your Honor. 
CROSS -E XAMINATIOn 
BY MR. WEITZ: 

Q Would it surprise you to know that there is no' 
issue in this case that the boy took LSD? 

A one 

Q Tnere is no question if anything else, the 
200 anograhms would be proof positive to you or anybody else 
to know he is acting under the influence of LSD. 

A With the history, yes. 

Q Certainly that history, as you said, was 
bizarre behavior, true? 

A Yes. ; 

Q That nis behavior was if I wrote down what you 
said correctly, with objective, without purpose, senseless, 
made no sense. He was not really capable of purposeful 
action. Would that be another way of saying what you said? 

MR. GARDNER: That is not an issue here either), 
what he did was purposeful or not is the question is 
what he physically did whether Mr. Haber did it 
intentionally or not is totally immaterial. 

THE COURT: Step up here a moment. 


(Whereupon, a side bar conference was held.) 
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BY MR. WEITZ: 


Q When you gave us your qualifications earlier 
you mentioned teaching, you mentioned being with Public 
Health Service. Have you taught police about drugs and drug 
abuse? 

A Yes. Aw a matter of fact, I was responsible 
for the training program in that case specifically with 
regard to narcotics busts in the police academy and correctio. 
officers in the entire department of corrections. 

Q That is here in the city? 

A Yes. 

Q I think you live in Massapequa, isn't it? 

A I live in Manhattan. 

Q Doctor, have you ever taught or do you know if 
Nassau County has similar courses, similar to the one you 
taught? 

A I imagine they do but personal knowledge I 
really don't know. 

Q You teach police officers how to handle people 
who are on a bad trip? 

A I would think it's appropriate to tell that to 
police officers. 

Q How do you handle people that are on a trip? 


MR. GARDNER: How does Dr. Newman? 
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Q How have you taught police officers to handle 
people that are on a bad trip; be supportive? 
MR. GARDNER: I object. 

THE COURT: It should be tied either to this 
Nassau County, or this policeman, I don't think -- 

I don't see the relevanc?. 
Q What is the best way to handle somebody who is 
on a bad trip; from a layman's standpoint? 
MR. GARDNER: Same objection, if your Honor 
please? 

“THE COURT: Bear in mind he is going to give yo 
his doctor's opinion, not from a layman's standpoint, 
he is going to give you the doctor's opinion on how 
best -- unless it can be shown that this medical 
opinion has been transmitted to all those involved in 
this particular case, it merely is nothing more than 
opinion on the abstract. 


Q would you answer that? 


A Generally to be supportive to try and prevent 


a person, if a person is violent, from hurting himself and 


generally to try and get medical attention in terms of 
diagnosis and treatments of a person that appears to be under 
the influence of the drug. 


Q Doctor, you told us of some of the mental effects 
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of LSD. There are physical effects of LSD too, aren't there? 
A There are me, and they also vary. 
Q But there are well known effects like tachycardia, 
isn't that so? 
A Yes. 
Q Tell the jury? 
A It's a rapid heart beat with that effect, with 
many other physical effects. We really don't know if it's 
a direct effect of the drug itself, or a result of the mental 
state, that the J.ug produces a rapid heart beat is universal 
with any type of anxiety, so it's hard to say if that is a 
direct effect or indirectly. 
Q Ie it an effect of taking LSD? 
A Yes. 
Q You heve testified in Court, have you not? 
Yes. I have. 
You have testified before Mr. Gardner? 


No, sir. I haven't. 


Q Have you been to his office? 
A 


No, sir. 
Q If you can't answer my question with a yes and 
no at this juncture, be good enough, tell me I'll try and 
rephrase then. 


Doctor, I presume you have done some studying 


i 
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before you got to Se a ductor. You studied medicina before 


you. got. your degiec? 


Q After you got vour degree, subscribed to 


journals, read books, things like that? 

A Yes. 

Q There are standard basic textbooks on the 
chronological aspect of various medication, aren't there, 
Doctor? 

A Yes. 

Q One of them is the Physician's Desk Reference, 
isn't that so, Doctor? 

MR. GARDNER: What? 

MR. WEITZ$ A standard reference book used oy 
ductors. 

THE WITNESS: Yes, 

One of them is the Pharmacological? 

Yes, sir. 

Q It's a recognized -- on pharmacologicaland 
drugs, isn't it, sir? 

A Yes. 

Q I'll ask you some yuestions from that recognized 
medical authority and would you just tell me whether you agre 


or disagree with what i am about to read to you from Page 195 
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of the Pharmacological Basis heading under drugs that induce 
psychadelic states and I'm skipping to Page 195 the other 
pharmacological effect of LSD are largely simpatominoletic, 
such as mydrisis. Increase in blood pressure, tachycardia, 
hyperreflexia, tremor, bilorex, muscular weakness, increased 
body temperature and an elevation of free fatty acids in the 
blood. 
Do you agree with that, Doctor? 
A I am aware of that -- I can't really answer 
that yes or no. ; 
Q Do you disagree that these are phar:nacological 
effects of LSD? 
A I agree in general. 
Q Do you saves that those are -- 
Yes. 
I'll continue. 
Somatic symptoms -- before I read that sentence 
tell us what somatic symptoms ara? 
A Bodily symptoms as opposed to mental symptoms. 
Q Somatic symptoms such as diz”’ness, nausea, 
and parethesia also occur occasionally, do you agree 


with that, Doctor? . 


A Yes. 
Q LSD causes an anti-diuretic effect and increase 
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the effect of creak? 

A Yes. 

Q You agree with that? 

A Yes. 

Q Let me go back to these other pharmacological] 
effects, I'll wind up reading the whole thing to you. 

What does the word sympatic mometic? 

A There is two general nervous systems, I assume 
I can answer beyond yes and no? 

Q Yes. 

A There are two general nervous systems in the 
body. One is a voluntary nervous system which controls 
actual movement and the involuntary system which controls 
things we don't have under our own volition, under our own 
will such as sweating, such as secretion, dry mouth and so on 

The sympatic mometic responses are one type of 
response which is produced through the autonomic, or 
involuntary nervous sys . 

If the entire category of phy3ical effects 


generally associated with fear, with anxiety and so on. These 


are sympato mometic effects, and these are, can be the result 


of LSD. 


(Continued next page.) 
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BY MR. WEITZ : 

Q Now, among the words the effects listed is 
something called mydriasis? 

A Mydriasis is the dilating or enlarging of the 
pupils, again typical effect when somebody is very very 
frightened. 

Q Doctor, in this case there was testimony that 
this young boy's eyes didn't appear to be normal, or right, 
and he had a strange look on his eyes, would tnat be 
compatible with this mydriasis? 

A I don't think so. It just means that tne pupil 
are enlarged which you would get in any dark setting. 

Q What is hyperreflexia? 

A It means exactly what it sounds like. That a4 
person will overreact to something that produces a reflex. 
Generally this is a technical term for reflexes that are 
listed by a physician in ‘the course of examination. For 
instance, a tapping the knee and seeing the foot as a reflex 
bounce up. When somebody has hyperreflexia it means it 


bounces up even more than it would otherwiser 


Q Skipping down, what I spoke to you about 


somatic symptoms, there is a phrase what doe 


parethesia, 


that mean? 


A, An alteration in the sense, the feeling that 
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somebody has in the skin. It's a perception. 

Q Now, Doctor, so that I want to make sure I read 
the whole thing and then ask you whether you agree or disagre 
with this entire section, last part of which I read to you, 
drugs that induce psychadelic states? 

A Yes, I agree. 

Q And when they talk about control over --~ 

(Whereupon, an objection was made and argument 
ensued.) 


MR. WEITZ: Can I ask him, Judge, this pnrase 


in input, that is what the perception that a person hag, 


the infcrmation coming into his brain, then being 

perceived and nunderstood by his brain, that is what 

input meant in that context? 
THE WITNESS: Right. 

Q Psychiatrists recognize tnese primary changes 
as a background state out of which a number of secondary 
psychological states can ensue, motive capacity, and 
circumstances, do you agree witn that? 

A Yes. I do. 

Q Hoffman's description of the LSD experience was 
as follows, "My field of vision swayec before me and objects 
appear distorted, curved mirrors, I had the impression of 


being unable to move from the spot although my assistant told 
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me we had circled at a good pace. The following were the 
most outstanding symptoms. Vertigo, verbal disturbances, 
the faces of those around me laked like gross, of iay 
dondition in which state I sometimes observe in tne manner of 
an interested neutral observer that I babbled incoherent. 
When I closed my eyes and unending series of colorful and 
fantastic images surged upon me.” 

MR. GARDNER: I'11 concede that whoever that 
man was that sets forth what ais personal experiences 
were when he took LSD, that he was -- that he 
experienced them. I see no purpose, I think this is 
wholly irrelevant, your ilonor. 

THE COURT: I suppose there is going to be 


another question following. 


MR. GARDNER: Does he agree that this man wrote 


his experience? 
THz COURT: He's asking what he has in there 
so far. 
THE WITNESS: I'm afraid I can't answer it yes 
or no without gi\ . misleading response. 
Q What I have read to you so far, has that 
described the kinds of experiences that have been described 
to you by users of LSD? 


A Among others. 
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Q That is wnat I am getting at. It varies from 
person to person, doesn't it? 

A Yes. It does. 

Q You never had the opportunity to interview tais 
young boy George liaber, did you, Voctor? 

A No, gir. fF didn’t. 

Oo So when you talk about feats of strengt) in thi 
case, are you relying, Doctor, on wnat was told to you vy 
the lawyers in this case for the defense? 

A No, dir. 0 am basing, I am not -- 

9 Are you relying upon Mr. Sellineyer's version 
of the events? 


A Wo, sir. 


Q Well, Doctor, will you tell we on winose version 


of the events are you relying wnen you told this jury tuat 
this young man was capable of fantastic feats of strengtn? 
MR. GARDNER: Objection to the form of tie 
question, it assumes the Doctor was relying on 4 -~- 
THE COURT: ile gave nis opinion as to what a 
person -- correct me if I am wrong, Doctor ~~ what a 
person under the influence of LSD might ba capable of 
doing, not necessarily every person. 
THE WITNESS: Absolutely, and has nothing to do 


with this specific boy. This is what is cnaracteristi 
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wnen somebody has taken LSD and has anxiety and panic 
as a result. 


THE COURT: It may or inay not apply to this 


THE WITNESS: Absolutely. 

Q Just as these otner pharmacological effects I 
have read to you may, Or may not apply. You would have no 
way of knowing whether they did or didn't, sir? 

A To this particular boy? 

Q Yes, 

A I personally would have no personal knowladge 
of whether it applies. 

Q You have no way of knowing when he was resting 
his head on Mr. Sellmeyer's shoulders, and had his arms aroun 
Mr. Sellineyer and when Mr. Sellmeyer said he felt tension whe 
he moved, you wouldn't know if that was tension or tremors? 

A From the description I couldn't tell. 

Q By the way, marijuana, that produces some xind 
of alteration of consciousness, does it not, Doctor? 

A It certainly can. 

Q Produce uncoordination, uncoordination if that 
is a legitimate English word? 

A It can do that also. 


Q And this particular instance LSD in this case, 
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it was described as having been takén or having been seen in 
the young man's hand, we presume and don't dispute he probabl 
ingested it. It was described as being a little blue pill 
like a saccharin pill. Is that the type of form that it come 
in when it's pharmacologically produced as distinguished from 
somebody doing it in some basement laboratecry somewhere, am I 
making myself clear to you? 

A I really don't understand. 

Q Are there places where it's used for medical 
research and it's manufactured, made for use by medicai 
provisions in some form or the other, whether it may be 
licensed for use, is it licensed for use? 

A Under very carefully controlled circumstances. 

Q Is that the form that it's produced in when it' 
produced by such manufacturers? 

A I really doen't know, and I don't know if it's 
only one form that it is legally produced, there is probably 
many. 

Q Doctor, I am not being facetious, I want to 
make it clear for the record. All your information is based 
upon, I think you told us, is based upon interviewe and 
observations as you said of those that take it, second-hand 
knowledge? 


A I have never taken LSD. 


Honor. 
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Not even in an experimental setting? 
No setting whatsoever. 
I think I am almost through. 


MR, WEITZ: If I may just have a moment, your 


I don't have anything else, your Honor. Thank 


MR. GARDNER: Nothing else, Doctor. Thank you 


(Whereupon, the examination of Dr. Newman was 


concluded. ) 


(Whereupon, at this time a recess for the 


day was taken) 
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(The following takes place out of the 
presence of the jury.) 

THE COURT: Ladies and gentlemen, I have 
just one question which may sound surprising, and 
that is: Is the amount of funeral expenses 
$2,4007 

MR. GARDNER: The total amount, your Honor? 

THE COURT: The total amount. And I take 
it that's the only special with which we are 


concerned. 


MR. GARDNER: $1,214, and the headstone 


was $815--no, $1,215. 

MR. WEITZ: $2,429. 

THE COURT: Let me make that correction. 

There is no medical? 

MR. GARDWER: WNo medical. 

THE COURT: Okay. 

All right, put the sign up and we will get 
the jury out. 

(The jury enters the courtroom at 9:45 A.M. 
and the following takes place in thetr presence. ) 

THE COURT: Good morning, ladies and 


gentlemen. 


Now, I am about to give 830 ene instructions 


on the law. Unfortumtely for you, I have been 
making it a practice to read the instructions 
rather then to give them to you extemporaneously. 
In this case particularly I think it would be 
rather difficult to give you the instructions 
extemporaneously. The law is somewhat involved. 
And I think you will have to pay very close 
attention and follow various principles that are 
applicable to the di: erent claias. 

There are essentially three claims. And 
for simplicity's sake I will talk--I will break 
them down in terme of the first cleim for 
violation of civil rights, the second claim for 
alleged wrongful death, and the fourth claia-- 
er the third--we are talking about fourth claia 
because it's the fourth claim in the compiaint-- 
the fourth claia for alleged conscious pain 
and suffering. 

Now I will discuss those separately and 
in roughly thet order and they will crep up in 
various portions of the charge. But you will 
have to try to keep those three claims separately 


in your mind bearing in your mind that the first 
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claim for the alleged violation of civil rights 
is against Sergeant Sehlmeyer aione, and the 
other two claims are against Sergeant Sehlmeyer 
and the County of Nassau. 

So much by way of background. 

Now that you have heard the evidence and 
the arguments, the time has come to instruct 
you as to the law governing the case. 

Although you ss jurors are the sole judges 
of the facts, you are duty bound to follow the 
law ae stated in the instructions of the Court 
and to apply the law eo given to the facts as 


you find them from the evidence before you. 


You are not to single out one inetruction 


alone as stating the law, but must consider the 


instructions as a whole. 

Neither are you to be concerned with the 
wiedom of any rule of law. Regardless of any 
opinion you may have as to what the law ought 
to be, it would be a violation of your sworn 
duty to base a verdict upon any other view of 
the law than that given in the instructions of 
the Court. 

You have been chosen and sworn as jurors 


in this case to try the issues of fact presented 
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by the allegations of the complaint of the 
plaintiff, Max Haber, and the answer theret > of 
the defendants, the County of Naseau and Robert 
Sehlmeyer. 

You are to perform this duty without 


bias or prejudice as to any party. The law 


Goes not perait jurors to be governed by sympathy, 


prejudice or public opinion. The parties and 


the public expect that you will carefully and 
impartially consider all the evidence, follow 
the law as stated by the Court, and reach a just 
werdict, regardless of the consequences. 

This case sho ld be considered and decided 
by you as an action between persons of equal 
standing in the community, of equal worth, and 
holding the same or similar stations in life. 
Tne law ie no respector of persons. All persons 
stand equal before the law and are to be dealt 
with as equals in a court of justice. 

Now, the burden is on the plaintiff in a 
eivil action, such as this, to prove every ess- 
ential element of his case by a preponderance 
ef the evidence. If the proof fails to establish 


any essential element of the plaintiff's case by 
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@ preponderance of the evidence, then you should 
find for the defendants. 

Similarly, on the question of contributory 
megligence about--which is involved in the second 
and fourth claims or causes of actions and about 
which I will say more to you later~-the burden 


of proof by & preponderance of the evidence is 


en the defendants. 


To establish by a preponderance of the 


evidence geans to prove that something is likely-- 
more likely than not so. In other words, a 
preponderance of evidence means such evidence 

as wnen considered and compared to that opposed 
to it, as more convincing force and produces 

in your ainds belief that what is sought to be 
proved is sore likely true than not true. 

If from the evidence as a whole, including 
any evidence introduced bythe defendants, you 
eonclude under claim one that it is more probable 
that the defendant Sehlmeyer violated Section 
1983 of Title 42 than he did not, or negligently 
caused the wrengful death of George Haber and 
pain and suffering under Claims 2 end 3, then you 
will find that the plaintiff has sustained his 
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burden of proof on Claims 1, 2 and 3. In other 

words, if the evidence on the issues are evenly 


balanced or does not establish what actually 


happened, then the party bearing the burden on 


the issue has not sustained his or their burden 
en the issue. 

In determining whether any fact or issue 
has been proved by a preponderance of the evidence 
in the case, the jury mey, unless otherwise 
instructed, consider the testimony of all 
witnesses, regardless of who may have called them, 
and all exhibits received in evidence of who 
may have produced thea. 

There are, generally speaking, two types 
ef evidence from which a jury may properly find 
the truth as to the facts of a case. One is 
direct evidence, such as the testimony of an 
eyewitness. The other is indirect or circum- 
etantial evidence, the proof of a chain of 
@ircumetances pointing to the existence or 
nonexistence ef certain facts. 

As @ general rule the law makes no 
@istinction between direct and circumstantial 
evidence, but simply requires that the jury 
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find the facts in sccordance with the pre- 
ponderance of all the evidence in the case, 
both Airect and circumstantial. 

Statements and arguments of counsel are 
not evidence in the case, unless made as an 
admission or stipulation of fact. When the 
attorneys on both sides stipulate or agree as 
to the existence of a fact, the jury must, 
wnless otherwise instructed, accept the 
stipulation as evidence and regard that fact 
as conclusively proved. 

Unleas you are otherwise instructed, the 
evidence in the case always consists of the 
sworn testinony of the witnesses, regardless of 
who may have calied them, and al] exhibits 
received in evidence regardless of who may have 
produced them and all the facts which may have 
been stipulated to and stated in these instruct- 


ions. 


Any evidenee as to which an objection was 


sustained by the Court, and any evidence ordered 
stricken by the Court, must be entirely 
Gisregarded. 


Anything you may have seen or heard out- 
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aide the courtroom touching the merits of the 
ease is not evidence and must be entirely 
disregarded, 

You are to consider only the evidence in 
the case. But in your consideration of the 
evidence you are not limited to the statements 
ef the witnesses. In other words, you are not 
limited solely to what you see and hear as the 
witnesses testify. On the contrary, you are 
peruitted to draw from facts which you find 
have been proved such reasonable inferences as 
seen justified in the light of your experience. 

Inferences are deductions or conclusions 
which reason and common sense lead the jury to 
draw from the established facts. 

Presusptions are deductions or conclusions 
which the law requires the jury to make and > 
prevail unless overcome or outweighed by 
evidence to the contrary. 

The Rules of Evidence ordinarily do not 
permit witnesses to testify as to opinions or 
eonclusions. An exception to this rule exists 
as to those whom we call expert witnesses. 


Witness who, by education and experience, have 
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become expert in some art, science, profession 
er calling, may state an opinion as to relevant 
and material matter, in which they profess to 
be expert, and may also state their reasons 

for the opinion. 

You should consider each expert apinion 
received in the evidence in this case and give 
{t such weight as you may think it deserves. 
If you should decide that the opinion of the 
expert witness is not used upon sufficient 
education and experience, or if you should 
conclude that the reasons given in support of 
the opinion are not found, you may reject the 
opinion entirely. 

You as jurors are the sole judges of the 
credibility of the witnesses and the weignt 
their testimony Ceserves. 


Ordinarily it 1s «csumed that a witness 


will speak the truth. But this assumption may 


be dispelled by the appearance ané conduct of 
the witness, or by the manner tn which the 
witness testifies, or by the character of the 
testimony given, or by evidence to the contrary 
of the testimeny given. 


ae 

You should earefully scrutinize all the 
testimony given, the circumstances given under 
which each witness has testified, and every 
matter in é¢vidence which tends to indicate whethe: 
a witness is worthy of belief. Consider each 
witness' intelligence, motive and state of 
mind, and deméanor and manner while on the stand. 
Consider also any relation each witness may 
bear to either side of the case; the manner in 
which each witness aight be affected by the 
verdict; and the extent to which, if at all, 
each witness is either supported or contradicted 
by other evidence in the case. 

Inconsistencies or discrépancies in the 
testimony of a witness, or between the testimony 
of different witnesses, may or may not cause the 
jury to discredit such testimony. Two or more 
persons witnessing an incident or a transaction 
Way see or hear it differently; and innocent 
misrecollection, like failure of recollection is 


not an uncommen experience. 


In weighing the effect of a discrepancy, 


always consider whether it pertains to a 


matter of importance or an unimportant detail, 
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and whether the discrepancy results from 
innocent error or intentional falsehood. 

After making your own judgment, you will 
give the testimony of each witness such credib- 
ility, if any, as you may think it deserves. 

A witness may be discredited or impeached 
by contradictery evidence; or by evidence that 
at some other time the witness has said or 
done something, or has failed to say or do 
something, which is inconsistent with the 
witness' present tetimony. 

If you believe any witness has been 
impeached and thus discredited, it is your 


exclusive province to give the testimony of 


thet witness such credibility, if any, as 


you may think it deserves. 

If a witness is shown knowingly to have 
testified falsely concerning any material 
matter, you have a right to distrust such 
witness’ testimony in other perticulars; 
and you may reject 211 the testimony of that 
witness org ive it such credibility as you 
may think it deserves. 


An act or omission is knowingly done, if 


Charge i 

900 
done voluntarily and intentionally, and not 
because of mistake or accident or other innocent 


reason. 


So much for general instructions at the 


moment. Mow we will go to the first claim of 
the so called violation of civil rights clain. 
Plaintiff in this case in hie first claim 
or cause of action claims damages for the loss 
ef his son alleged to have been suffered or 
sustained by him as the result of the deprivation, 
under color of the laws and ordinances of the 
County of Nassau, of a right, privilege and 
immunity secured to his son by the Constitution 
of the United States and by an Act of Congress. 
Specifieally, the plaintiff alleges that 
on or about September 29, 1972, the defendant 
Sehlmeyer was a Police Sergeant of the County 
of Nassau and while acting in his individual 
rather than in hia official capacity, but under 
color of the laws and of the County of Nassau, 
state of New York, knowingly subjected the 
plaintiff's son to the deprivation of a right 
and privilege secured and protected to him by 


the Constitution and laws of the United States, 
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namely: The Constitutional right not to be 


Geprived of life and liberty and without due 
process of law by shooting and killing plaintiffs 
said son without justification and with malice 
and with reckless and wanton and willful abandon; 
all to plaintiff's damage. 

As indicated, plaintiff alleges that the 
acts of said defendant were saaliciously and 
wantonly and oppressively done and by reason 
thereof the plaintiff further asks for an award 
of punitive and exemplary damages in addition to 
the actual or compensatory damages claimed by 
him. 

Section 1983 of Title 42 of the United 
States Code provides that any inhabitant of 
this Federal District may seek redress in this 
court bywy of damages against any person or 
persons who under color of law--under color of 
any law, statute, ordinance, regulation or 
custom, knowingly subject such inhabitant to 
the deprivation of any rights, privileges, or 
immunities, secured or protected by the Con- 
stitution or laws of the United States. 


The statute just outlined to you 
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compromises one of the Civil Rights Acts enacted 
by the Congress under the Fourteenth Amendment 
to the Constitution of the United States. The 
Fourteenth Amendment of the Constitution provides 


that: 


"No State shall make or enforce any 


law whieh shall abridge the privileges or 
immunities of citizens of the United Stateg; 
nor shall any State deprive any person of 
life, liberty, or property, without due 
process of law; nor deny to any person 
within its jurisdiction the equal protect- 
ion of the laws.” 
The defendant Sehlmeyer admits that on 
or about September 29, 14/2, at the time and 
Place alleged, his .32 caliber pistol went off 
and a bullet therefrom killed the plaintiff's 
son, but claims in such incident he acted in 
his official capacity as a Police Sergeant of 
the County of Nassau and pursuant to the laws 
and ordinances of said County and denies that 
any act or conduct of his deprived plaintiff's 
son of any right or privilege or immunities 


secured to hiw by the Constitution or laws of 
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the United States and denies that any act or 
conduct of his toward plaintiff's son was 
arbitrarily, maliciously, or oppressively done 
or was done with reckless, wanton or wilful 
abandon. And in this connection the defendant 
Senlmeyer alleges that all of his acts and 
conduct of which plaintiff complained were done 
in good faith and in pursuance of his lawful 
authority and lawful duty as a Police Sergeant 
of the County of Nassau in connection with the 
investigation of an alleged crime or crimes and 
to prevent es¢ape and generally to enforce the 
laws and regulations of the State of New York 


and the County of Nassau. 


As to this first claim, regardless of your 


findings under reasonosblenesas of the defendent 
Sehlmeyer's actions, if you find that the 
defendant Sehlmeyer acted in good faith, then 
you must find in favor of the defendant 
Sehlmeyer, 

Good faith is defined as a subjective or 
personnl belief in the reasonableness of one's 
ewn actiors., If you find that Sergeant 


Sehlmeyer reasonably believed his actions were 
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necessary and proper under the circumstances, 
as he interpreted them, then you sust return 
@ verdict in his favor. 

In order to prove his claim the burden is 
on *he plaintiff to establish by a preponderance 
of the evidence in the case the following 
facts: 

One, that the defendant Sehlmeyer mowingly 
ané without justification and  rb‘itrarily or 
with malice or with reckless wanton and wilful 
abandon, did shoot and kill plaintiff's son as 
alleged; 

Two, that defendant Sehlmeyer then and 
there acted under color of some law, ordinance 
or regulation of New York State or of Nassau 
County} 

Three, that the said defendant's acts 
and conduct knowingly deprived the plaintiff's 


son of his Federal Constitutional Rights not 


to be denied er deprived of life or liberty 


without due process of law as that phrase is 
defined and explained in these instructions; 
and 


Four, that said defendant's acts and 


eee 
conduct were the proximate cause of the death 
of the plaintiff's son and consequent damage 
to the plaintiff. 

The tcaues then to be deterained by t 


dJuy in this case are these: 


One, when the defendant Sehlmeyer attempted 


to stop and detain the plaintiff's son and 
applied force and did with respect to the 
plaintiff's son--and I should say allegedly 
applied force and did what he did with respect 
to the plaintiff's son while acting under the 
color of state law or coun’, ordinances or some 
regulation issued by said authority, did said 
defendant do so without justification or 
arbitrarily or with malice or with reckless 

and wanton and wilful abandon. 

If vou're unanimous answer to this 
question number one is "No", the jury chould 
return a verdict in favor of the said defendant; 
but if your wunenimous answer is "Yes", then you 
have a second fasue to determine, namely: 

Two, did the plaintiff and hie son suffer 
deprivation of life and liberty without due 


proces of law, as that phrase is explained in 
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these instructions by reason of such acts and 

conduct of said defendant? 


If your waanimous answer to this question 


nusber two is, "No", the jury should return a 


verdict in faver of said defendant; but if 

your unanimous answer is "Yes", then the jury 
should return a verdict in favor ef the plain- 
*iff for such actual or compensatory damages 

as you find from a preponderance of the evidence 
in the case were proximately caused by any 

acts of said defendant which were so done. 

If you find for the plaintiff and award 
him actual or compensatory or nominel damages, 
you must decide whether it appears from a 
preponderance of evidence in the case that the 
acts and conduct of the defendants toward the 
plaintiff's son at the time and place in question 
were maliciously, or wantonly, or oppressively 
done; and, if so, what anuount, if any, of 
punitive and exemplary damages should be added 
to the award ef actual or compensatory or 
nominel damages. 

And I will give you further inetructions 


with respect te what is meant by maliciously, 


oe 
wantonly and eppressively and punitive damages 
@ little later in the charge. 

An act is dane knowingly if done 
voluntarily aad intentionally and not because 
of mistake ~r accident or other innocent 
reason. 

Acts aré dene under o>rIlor of law of 
a County or State, not only when the County 
or State offieials act within the bounds or 
limite of their lawful authority, but also 
when such offieers act beyond the beunda df 
their lawful euthority in the manner heretofore 
Gescribed. Im order for such unlawful acts 


ef an official to be done under color of law, 


however, the unlawful acts must be done while 


the official is purporting or pretending to 


act in the performance of his official duties; 
that is to say, the unlawful acts must con- 
sist in an ebuse or misuse of power which is 
possessed by the official only because he is 
en official; and the unlawful acts must be of 
such a nature, and must be committed under 
such circumstances, that they would not have 


eccurred but fer the fact that the person 


— 
committing them was an officiel, purporting to 
exercise his efficial powers. 
As you will note, the Federal Statute, 


whieh the defendants are alleged to have 


violated, covers not only acts done by an 


official under color of any ordinance or 
regulation of any County or Municipality of 
the State, as well as acts done by an official 
under color of any regulation iseued by any 
State or County or Municipal official, and 
even acts dome by an official under coler of 
some State or local custon. 

So, the phrase, “under color of State 
Law" includes acts done under color of any 
State Law or County or Municipal ordinance, 
or any regulation iesued thereunder, or any 
State or Local custorn. 

As stated before, the Fourteenth 
Amendment to the Federal Constitution provides 
that no State shall deprive any person of 
his life or liberty without due process of 
law. The "life" or “liberty” of the individual, 
which the Federal Constitution thus secures 


and protects, is not an absolute and unqualified 
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freedom or privilege to do as one pleases at 
@ll times and under all circumstances; but is 
always subject to reasonable restraints, includ- 
ing of course such restraints as are imposed 

by law. 

The plaintiff in this case, in common 
with the defendant and all other persons living 
under the protection of our Constitution, had 
the legal right at all times not to be deprived, 


without due process of law, ox his life or 


any liberty secured or protected to him by the 


Constitution er laws of the thited States. 


The plaintiff had, even though stopped 
or detained, liberties among which was the 
liberty to be free from unlawful attacks 
upon the physical integrity of his per'on. 

It has alwaye been the policy of the law to 
protect the physical integrity of every 

person from unauthorized violation or inter- 
ference. So, the plaintiff, even while stopped 
er detained haé the right un‘tr the Federal 
Constitution net to be deprived of his liberty, 
involving the physical integrity of his person, 


without due process of law. 


me ee 

To be deprived of life or liberzy without 
due process of law means to be deprived of 
liberty witheut the authority of the law. 
Before the jury can determine then whether or 
not the plaintiff was deprived by the defendant 
of his life or any of his liberty under the 
Pederal Constitution without due process of 
law, the jury must first determine from a 
preponderance of the evidence in the case 
whether the defendant knowingly did the act 
alleged, and if so, whether under the cir- 
Ccumtances shewn by the evidence in the case, 
the defendant acted arbitrarily and without 
justification or with malice or with reckless 
and wanton and wilful abandon and thus without 
the bounds of his lawful authority under 
State Law. 

For if the defendant acted in good faith 
or within the limits of his lawful authority 


under State Law, then the defendant could not 


have deprived the plaintiff of his life or any 
liberty witheut due process of law, since the 
Court finds amd instructs you that the State 
and County Law and regulation applicable in this 
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case meet the requirements of the Federal 


Constitution. 

As a Police Sergeant, the defendant had 
the lawful authority, indeed the lawful duty 
under State Law to investigate a crime and 
to prevent escape; to prevent one person from 
injuring another; generally and particularly 
to enforce and maintain the peace and good 
order. 

The mere fact that the evidence in the 
ease may establish physical contact between 
the defendant and the plaintiff's son which 
resulted in serious personal injury and death 
to the plaintiff is not proof that the defendant 
acted beyond his lawful authority under State 
Law. 

The defendant had the lawful authority, 
indeed the lawful duty under State Law, to use 
such physical force as may have been reasonably 
necessary to investigate any crime, to prevent 
escape; to enforce compliance with proper 
jnstructions; and to protect other persons, and 
themselves as well, from physical harm at the 


hands of any person, including, of course, the 
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plaintiff. 

So even though you should find from a 
preponderance of the evidence in the case that 
acts alleged by the plaintiff were in fact 
knowingly done by the defendant, if you also 
find that they were done for any one or more 
ef the lawful purposes mentioned, such conduct 
of the defendant was not beyond the bounds of 
his lawful authority under State Law, and so 


was lawful, unless you further find from a 


preponderance of the evidence in the case that 


the defendant acted arbitrarily or with malice 

er with reckless and wanton and wilful abandon. 
If you find from a preponderance of the 

evidence in the case that the defendant did 

not act within the limits of his lawful authority 

as described, but acted beyond the bounds of 

his lawful authority as so described at the time 

end place alleged, then you must find that the 

defendant did without due process of law 

deprive the plaintiff of life and liberty 

secured and protected to him by the Constitution 

and laws of the United States, and you will 


return a verdiet for the plaintiff. 
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If, however, you do not find from a 
preponderance of the evidence in the case that 
the defendant acted without the bounds of his 
lawful authority as so described, or if you find 
that he acted in good faith at the time and 
place alleged, then the jury should return a 
verdict in favor of the defendant, because as 
previously stated, unless the defendant acted 
outside the limits of his lawful authority 
as so described, or in bad faith, then the 
Gefendant did not deprive the plaintiff of any 
liberty, 1ife or liberty, without due process 
of law, and you will return a verdict for the 
defendant. 

This brings us to the second part of the 
Civil Rights Claim, namely, the question of 
damages which you will consider only if you 
find for the plaintiff on the basis of all of 
the foregoing. 

The fact that I instruct you as to the 
proper measure of damages should not be consider- 
ed as intimating any view of mine as to which 


party is entitled to prevail in this case. 


And again, you should consider such instructions 


rer 914 


only if you find from the evidence in favor 
ef the plaintiff. 

Under this first cause of action, or 
Glaim, plaintiff seeks both actual and punitive 
damages. 

If plaintiff is entitled to recover his 
actual damages--I'm sorry, is entitled to 
recover, his actual damages will be the 
aggregate of damages computed in accordance 
with the basie instructions which I will give 
you pertaining te the second and fourth causes 
ef action, or claims, i1.e., the aggregate of 
damages for alleged wrongful death and for 
@laimed conscicus pain and suffering in connsct- 
fon with the alleged shooting of the plaintiff's 
son. I will give you such basic instructions 
with respect thereto when I discuss those 
particular claims. ‘ 

With respect to plaintiff's claim 
punitive damages, if you find plaintiff to be 
entitled to any of such, then the instructions 
are as follows; 

In additien to actual damages, the law 


permits the jury, under certain circumstances, 
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to award the injured person punitive and 
exemplary damages in order to punish a wrongdoer 
for some extraordinary misconduct and to serve 
as an example or warning to others not to engage 
in such conduct. 

If the jury should find from a preponderance 
of the evidence in the case that the plaintiff 
is entitled to a verdict for actual or compen- 
satory damages; and should further find that the 
act or omission of the defendant, which proximate- 


ly caused actual injury or damage to the plain- 


tiff was maliciously or wantonly or oppressively 


done; then the jury may, if in the exerciae of 


discretion they unanimously choose so to do, 

add to the award of actual damages such amount 
as the jury shall unanimously agree to be proper, 
a3 punitive and exemplary damages. 

An act or a failure to act is maliciously 
done, if prompted or accompanied by 111 will, or 
Spite, or grudge, either toward the injured 
person individually, or toward all persons in 
one or more groups or categories of which the 
injured person is a member. 


An act or a failure to act is wantonly 
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@one, if done in reckless or callous disrevar¢ 


of, or indifference to, the righte of one or 


more persons, including the injured persor. 


An act or @ failure to act ts oppressively 
done, if done ih a way or manner which tnjures, 
or damages, or otherwise violates the rights of 
another person with unnecessary harehness or 
severity, sae ty misuse or abuse of authority 
or power, or by taking advantage of some weakness, 
or disability, or misfortune of another person. 

Whetrr* or not to make any award of punitive 
and exemplary damages in addition to actual 
damages is a matter exclusively within the 
province of the jury if the jury should 
unanimously find from a preponderance of the 
evidence in the case that the defendant's act 
or omission, «hich proximately caused sctusl 
damage to the plaintiff was malicious!y or 
wantonly oppressively done; but the jury should 
always bear in mind that such extraordinary 
damages may be allowed only if the jury should 
first unanimously award the plaintiff » verdict 
for actual or compensatory damages; and the jury 


should also bear in mind, not only the conditions 
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under which, and the purposes for which, the 


law permits «n award of punitive and exemplary 


damages to be made, but also the require ‘ent of 
the law that the amount of such extraordinary 
damages, when awarded, must be fixed with calm 
discretion and sound reason, and must never be 
either awarded or fixed in amount because of 

any sympathy. or bias, or vorejudice with respect 
to any party to the case, 

This then brin7s us t>» the second snd 
fourth claime made by the plaintiff. In the 
eecond claim, olaintiff seeks to recover damages 
for an alleged wrongful death of his aon, and 
in the fourt! claim for alleged censclous pain 
and sufferin, for both the alleged shooting and 
for the alleged beating of the plaintiff's son. 

The issues to be determined by you in thie 
case are these: 

Were the defendants negligent? 

If your answer to that question ts "No", 
you will return a verdict for the defendants. 
But if your answer is, "Yes", you will then hove 
a second issue to.determine, namely, war the 


negligence of the defendants a proximate cause 


aii 918 


of any injury to the plaintirf's son? 


If your answer to that question ‘s "No", 


you will return a verdict for the defendants. 


But if your answer is "Yes", then you should find 
the anewer to a tnird question, namely, was the 
ple ..iff's son cortributorily negligent? 

‘f you find that he was not, having found 
in the plaintiff's favor in answer to the first 
two queations, you should determine the amount 
ef the plaintiff's damages and return a verdict 
in the plaintiff's favor for that amount. 

On the other hand, if you find that the 
plain’ tff's son was contributorily negligent 
end that such fault contributed as a proximate 
@ause of any injuries which plaintiff's son way 
have sustained, you wili return a verdict for the 
defendants. 

In this case the plaintiff seeks to recover 
damages for slieged conscious pain and suffering 
in the fourth cause of actiori and alleged wrong- 
ful death in the second cause of action. 

Plaintiff has the burden of proving by 
a fair preponderance of the evidence: 


One, that the defendants were negligent; 
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Two, that the defendants' negligence was 
the proximate cause, if any, of the accident. 
If on consideration of all the evidence 
you find that the plaintiff has not sustained 


his burden on each sf the two issues referred 


to, then your verdict will be for the defendants+- 
I should say, on either of the two issues referred 
to, then your verdict would be for the defendante. 
If, however, you find that plaintiff has 
sustained his burden c* proof on both of such 
issues, then you sust consider whether tne 
defendans have sustained their turden of proof 
by a preponderance of the evidence of: 
First, that plaintiffs son was negligent; 
and, second, that such negligence contributed 


to the accident. 


If on consideration of all the eviderce 


you find the defendants have not sustained thatr 


burden of each of the two iasues referred to, 
then your verdict wiil be for the plaintiff. 


If, however, you find that the defendants 


have sustained their burden of proof on both of 
such issues, then your verdict will be for the 


defendants. 
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Negligenee is the doing of some act which 


@ reasonably prudent person would not do, or 


the failure to do something which a reasonably 


prudent person would do, when prompted by 
considerations which ordinarily regulete the 
conduct of human affairs. It is, in other 
words, the failure to use ordinary care under 
the circumstances in the management of one's 
person or property. 

Ordinary care is that care which reasonably 
prudent persons exercise in the management of 
their own affairs in order to avoid injury to 
theaselves or their property, or the persons 
or property of others. 

Ordinary care is not an abcolute tern, 
but a relative one. That isto say, in deciding 
whether ordinary care wus exercised !1 a given 
ease, the conduet in question must be viewed 
in the ight of all the surrounding circumstances 
as shewn by the avicence in the case. 

Because the amount of care exercised by 
@ reasonably prudent person varies in proportion 
ef the dang: * known to be invalid in what is 


being done, it folios that the amount of caution 
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required in the use of ordinary care will vary 
with the nature of what is being done, and 
@ll the surrounding circumstances shown by the 
evidence in the case. 

To put it in another way, as the danger 
that should reasonably be foreseen increases, 
so the amount of care required by law also 
increases. 

The mere fact that an accident happened 


standing alone does not, unless otherwise 


expressly stated, permit the jury to draw the 


inference then the accident was caused by anyone's 
negligence. 

Row, . injury or damage is proximately 
caused by an act or a failure to act whenever 
it appears from the evidence in the case that 
the act or omission played a substantial part 
in bringing about or actually causing the 
Gamage, and that the damage was either the 
direct result or a reasonably probable consequence 
of the act or omission. 

An employer, such as the County of Nassau, 
is not responsible for the act of his employee, 


unless the act is in furtherance of the employer's 
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business and within the scope of the employee's 


authority. An act is within the scope of an 


employee's autherity if it is performed while 


he is engaged generally in the business of 

his employer te which he was assigned, or if 

hie act may be reasonably said to be necessary 

er incidental to such employment. The employer 
need not have authorized the specific act in 
question. If you find that Sergeant Sehlmeyer 
within the ecope of his authority and in 
furtherance of the Nassau County Police Department 
business negligently caused injury to the 
plaintiff, you will hold Nassau County responsible 
for such act provided, of course, there is 
fulfillment to all the other instructions I have 
given you. 

Even though you find that the employer 
specifically instructed the employee not to 
perform the act in question, if you find that 
the act was done in furtherance of the employer's 
business, you may find that Lt was within the 
scope of the employee's authority. 

Even though you find *hat the employee's 


act was reckless or wilful, the employer is 
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nonetheless respensible for the act if you find 
that {t was perferaed in furtherance of the 
euployer's business and within the scope of 
his authority. 

Now, as te the second and fourth cause 
ef action, a pelice officer, when in the process 
ef carryirg cut his duties, may use physical 
fores viere ot reasonably believes either his 
own life sf? tne lives of those he is responsible 


to protect are in danger or that there is danger 


ev lea) tajury. 
Gh1 lew holds that there is legal 


justification te use force in situations where 
@he police offiecr rearonably believes that 
lives oe in danger, cr bodily harm is iaminent, 
including his ew. 

Where the eszape of the suspect is 
fesinent er te esffcetuate a lawful arrest, the 
law 2iso justifies the use of reszeneble force. 

If you find that the plaintiff beeanme 
vieleat and dangerous while unger the custody 
ef Sergeant Sehimeyer and that the defendant 
was either put iy, peril of “iw ifife or threatened 
with bodily harm, a1 tet the defendent 
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reasonably believed that the public was ti.reat- 
ened with bedily harm or threat te life, then 


the law justifies the defendant's use of i‘orce. 


If you find that Sergeant Sehlmeyer used 


reasonable force under the cir: stance. tnen 
you must return a verdict in favor of the 
defendants. 

If you find that Sergeen® sehlmeyer wea 
in the process of lawfully arreeting the plaintiff 
or preventing his escape, then the law *liows 
the use of forte, reasonable force. 

If you find that Sergeant Sehlacyer reason- 
ably used force under the circumtco es, then your 
verdict may be for the defendants. 

Now, Section 35.30 of the Pena) ‘.* 
provides--of the State of New York provides that 
@® peace officer in the course of effecting or 
atteapting to efrect an arrest, or of preventing 
or attempting to prevent the escape froz 
custody of a pe“son whom he reagonesbly telieves 
to have committed an offense, may use physical 
force when end to the extent that he reasonably 
believes such to be necessary to effect the 


arrest, or to prevent the escape from custody or 
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to defend himself or a third person from what 
he reasonably believes to be the use or imminent 
use of physical force, except that he may use 
deadly physical force for such purposes only 
when he reasonably believes that regardless of 
the particular effense which ic the subject of 
the arrest or attempted escape, the use of deadly 
fiysical force is necessary to defend the peace 
officer or another person from what the officer 
reatonably believes to be the use or imminent 
ase of deadly physical force. 

The definition of deadly physical force 


in th: Penal Law means deadly physical force-- 


weans physical force which, under the cir- 


cumstances in which it is used, is readily 
capable of causing death or other serious 
physical injury. 

A deadly weapon is defined as any loaded 
weapon from which « shot, readily capable of 
producing death or other serious physical 
injury, may be diacharged, or a switchblade 
knife, gravity knife, dagger, billy, blackjack, 
or metal knuckles. 


But if you find from the preponderance of 
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the evidence im the case that the defendant 


Sehimeyer ty seme act or failure to act viclated 
the provisions ef such section of the Penal 

Law, such cenéest in violation of the law is 
presamed negligent. 

This presumption of negligence is not, 
hewever, conclusive, but may be overcome or 
outweighed by evidense in the case which 
satisfies your ainds that, notwithstanding any 
failure to comply with the previsiens ef the 
Penal Law in question, the defendant acted as a 
fmasenably psreéent person would have acted under 
all the serrems@fing circunstances in the case. 


pnd you will vear (a wind, of course, 


that a finding ef negligence based upon a 
violation of law by a defendant will not justify 
@ veréict in faver of the plaintiff unle.s the 
violation of law was a proximate cause of en 
injury or damage found by you to have been 
euffered by the plaintiff's decedent son. 

T addition to denying that any negligence 
ef the defendamtc pireximately eaused any injury 
or damage te the plaintiff, the defendants 
allege as an affirmative defenses that sone 
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eontributory negligence on the part of the 
plaintiff's son himself was the sroxincte couse 
of any injuries and resulting damaces that nay 
have been sustained. 

Contributery negligence ts frult om the 
part of a person injured, which contr'butes 
fin some degree with the negligence of snother 
and so helps to tring about the tniur’. 

By the defense of contributory “°7ligence 
the deferdant alleges that even thouch 4 
defendant mav have been guilty of some ~ezligent 
act or omission which was one of the ~~ oximate 
eauses, the plaintiff's son himself, »y his own 
failure to use ordinary care under the ctreunm- 
stances for his own safety at the time end 
place in question also contributed to one >of 
the proximate causes of any injuries an? damages 
plaintiff way have suffered. 

The plaintiff's son was required to 


exercise reasonable care for his own safety; 


that is, the same degree of care that » reason- 


able person would heave exercised for "1. own 
eafety under the circumstances. 


Te law does not nermit you to “elmh the 
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degree of fault of plaintiff's son or defendants, 
but requires that if you find the plaintiff's 

son was guilty of any negligence which proximately 
caused his death or injuries, your verdict must 

ve for the defendants, even though you also find 
that the defendants were negligent. 

In regard to the plaintiff's son, it is 
not important wrether the negligence is great. 
But in regard to the plaintiff's son's 
negligence, ‘t is not important whether the 
negligence is great or slight. Any failure to 
live up to the required standard is contributory 
negligence and shall entirely bar the plaintiff 
from recovery. 

It is not the depree of contributory 
negligence that fe important. 

If you find then that George Haber's 
own ects contributed to his death and that he 
did not act as a reasonable man in exercising 
eare for his own safety, then you must stop all 
deliberations and return a virdict in favor 
of the defendants. 


Since everyone is required to act with 
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knowledge of what the law forbids and what the 
law requires to be done, the provisions of law 
set forth in the statute that are to be read 
to you are to be considered by the jury as one 
of the circumstances in evidence in the case 
surrounding the conduct of the plaintiff's son. 

Tne defendant alleges that at the time and 
place in question plaintiff's son was guilty of 
contributory negligence in the following 
particulars, i.e.a violation of one or more of 
the sesteeien statutes: 

Section 110.00 of the Penal Law provides 
that a person is guilty of an attempt to commit 
a crime when with intent to commit a crime he 
engages in conduct which tende to effect the 
commission of such crim. 

section 130.55 of the Penal Law provides 
that a person is guilty of sexual abuse in the 
third degree when he subjects another person 
to sexual contact without the latter's consent, 
except that in any prosecution under this 


section it is em affirmative defense that 


(a) such other person's lack ef consent was due 


solely to ineapacity to consent by reason of 
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being less than seventeen yeats ia, and (b) 


such other person was more than fourteen years 
old, and (c) the defendant was less than five 
years older than such other person. 

Sexual abuse in the third degree is a 
Class B misdemeanor. 

Section 120.20 of the Penal Law provides 
that a perecn is guilty of reckless endangersent 
in the second degree when he recklessly engages 
in conduct which creates a substantial risk 
of serious physical injury to another person. 

Reckless endangerment in the second 
Gegree ic a Class A misdeneaner. 

Section 170.15 of the Penal Law provides 
¢hat a person is guilty of menacing when by 
physicnl foree he intentionally places or 
attempts to place another person in fear of 
feminent serieus physical injury. 

Meneacing is e Class B misdemsancr. 

Section 120.00 of the Penal Law provides 
@hat a person is guilty of assault in the third 
degree when: 

One, with intent to cause physical injury 


to another person he causes such injury to such 
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person or to a third person; or 


Two, he recklessly causes physical injury 


to another person. 

Asseult in the third degree is a Clans A 
misdemeanor. 

Section 120.05 of the Penal Law provides 
thet a person is guilty of assault in the second 
Gegree when with intent to cause serious physical 
injury to another person he causes such iniury 
to such pereon or to a third person. In the 
cour’. of and in furtherance of the commission 
of a felony, other than a t*. my defined in 
Article 130, or of immediate flight therefron, 
be or another participant, if there be any, 
causes physical injury to a person other than 
one of the participante. 

Assault in the second degree ir * Class 
D felony. 

Section 205.10 of the Penal Law provides 
that @ person is guilty of escape in the second 
degree wher having been arrested for, charged 
with or convieted of a felony, he escapes from 
custody. 


Escape in the second degree is « Clase E 
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felony. 

Section 205.05 of the Penal Law provides 
that a person is guilty of escane in the third 
degree when he escapes from custody. 

Fscape in the third degree i+ 
misdemeanor. 

Section 160.15 provides that # verson is 
guilty of robbery in the first degree when he 
forcibly ste:zls property and when, tn the course 


of tne commission of the crime or of immediate 
° 


flight therefrom, he or another particinant in 


the crime: 

One, causes «erious physical injury to 
any person whos is not a participant in the crime; 
or 

Two, uses or threatens the immediste use 
of a dangerous instrument. 

Nothing contained in this cubdivision shall 
constitute a defense to a prosecution for, or 
preclude a conviction of, robbery in the second 
degree, robbery in the third degree »° any other 
crime. 

Robbery in the first degree is a Class B 


fel waaay . 
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Section 240.25 of the Penal Law provides 
that a person is guilty o* harassasnt when 
with intent te harass, annoy or heru another 
person, 

One, he strikes, shoves, kicks or otner- 
wise subjects hia to physical contact, or atteapts 
er threatens to do the sae; or 

Two, in a public place he uses abusive 
er obscene languags, or wakes an obscene gesture; 
er : 

Three, he follows a person in or cdout 
& public plage er places; or 

He engages in a course ef conduct or 
Fepentedly commits ac’s which alarm or seriously 
enney such other person and which serve no 
legitimate purpose. 

Harasseaee@t is a violation. 

Section #289.00 of the Penel Low provides: 

One, halincinogenic drug s@ans <«:.y drug, 
article or substance declared to be haliucino- 
genic drugs in Section 229 of the Mental Hygiene 
Law, 

Section twe defines dangerous Grug at 
any narcosic @rug, depressant or etigulant 
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drug, or hallueinogenic drug. 

Section 220.05 of the Penal Law provides 
that a person is guilty of criminal possession 
of a dangerous drug in the fourth degree when 
he knowingly and unlawfully poesesses a 
dangerous drug. 

Criminal possession of a dangerous drug 
in the fourth degree ic a Class A misdemeanor. 

Additionally, the plaintiff was contribute 
orily negligent in failing to exercise reasonable 
care for his own safety. 

If you find from a preponderance of the 
evidence in the case that the plaintiff's 
decedent by some act or failure to act violated 
the provisions of one or more of the foregoing 
provisions of the law or statutes which I 
just read to you, such conduct and violation of 
the law is presumed negligent. This presumption 
of neglicence is not, however, conclusive, but 
may be overcome or outweighed by evidence in the 
case which sat.efies your winds that, notwith- 
standing any failure to comply with the pro- 


visSons of law im question, che plaintiff's 


@ecedent acted as a reasonably prudent person 
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would have acted under all the surrounding 

circumstances shown by the evidence in the case. 
a And you will bear in mind, of course, that 

a finding of negligence~-in this case a finding 

ef contributery negligence, based upon a 

violation of law by the plaintiff's decedent 
will not justify a verdict in faver of the 
éefendants unless the viclation of law was a 
proximate cause ef an injury or damage found 
by him to have been suffered by the plaintiff's 
BON. 
And an injury or damage is proximately 
@aused by an ast or a failure to act whenever it 
eppeare from the evidence in the case thet the 
set or omission played a sub tantial part in 
working about er actually caused the injury or 
Gamage and the injury or damage was either a 
@irect result or a reasonable prebable consequence 
ef the act or omission. 
Now, se muck for the substantive lew cn 
the second cause. 
Ané again, the fact that I go on te 
damages is net te be taken by you as ony 
intimation that X hawe eny view as to which 
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party should preveil here. 13 seteraination 


must be made by you and ycu alone and that 
determination must first be made by you unless 
you firet come to any consideration or question 
of damages. 

Now, with respect to the second and fourth 
causes of action, plaintiff alleges in two 
separate claims, the first to recover damages 
for the claimed wrongful death of the decedent, 
and the second toa sucover damages which ellegedly 
accrued prior to the death , namely, witr: 
respect to his alleged conscious pein and 
suffering from the alleged sheoting and the 
alleged beating. 

You will recell as to the first or Civil 
Rights Claim, plaintiff's damages, if any, were 
for the claimed wrongful death and@ for pain 
and suffering from the alleged shooting. 

You must renéer a seperate verdict on 
each of these three causes ef action. The 
first, of coureac, it is somewhat alone, and 
he fourth and second against Sehlueyer and 
the County of Masseu. 


ow, with reepect te ths feursa cause of 
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act’on for damages which allegedly accrue< prior 
te decedent's death, the plaintir? ia entitled 


to recever such Gum as you find will fairly 


and justly compensate fsr the pain and suffering 
actuaily endured by decedent duriag such tine 

as he was conscious froz the moment he was 
injured to the moment of his death. The total 
thus fixed by you for conscious pain cad 
suffering will constitute your verdict on the 
first cause of aetion if you find for the 
Plaintiff? on this cause of action. 

If, of course, you find that the deceaent 
was never conscious from the moment he was 
injured to the moment of his death, then plain- 
tiff is entitled <o recover nothing on this 
cause of action or claia and you should so state 
in your verdict. 

With respect to the 2secend cause cf action 
or clain by the plaintiff the measure of damages 
ie limited te be such a sum as to the jury is 
s fair and just compensaticn fer the pecuniary 
injuries resulting from the Geecdent's death 
to the parents of the decedent. 

I will reread that. I¢ is limited to be 


vag 


go» © PRD. 
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such a gum as to the jury is a fatr ind fust 
compensation for the pecuniary ons resulting 
from the decedent's death t> the narents 5 
the dececent. 

Since the statute limite recovery to 
pecualary less or injury, you may not consider 
or make any award for sorrow, mental sunguish 
or injury to feeling or loss ‘f *omponionehip. 
You must appraise in en impartii’ manner to 
“he best of your ability the recsuntary » 
money value of decedent te ta varertse on the 
day he died. 

In reaching that value yor <« ould axe 
into considcvatio. i.-edent'e? -haracter, habite 
and ability; the circumstances and conJitiongs 
or his parents; his «-rvices, if any, he were 
to perform for his parents had he continued to 
lives the proportion of hie earnings thst he 
would in the future would have apnlied t> the 
care and support of his parents; deccdent's 
age and life expectancy and each of “ic oartercntle 
ages ané life expectancy | 

The evidence wae that the decedent 1s at 


the time of nis death eighteen yeare 2° age and 
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according to the mortality tablee had a life 


expectancy of $2 years and that his father was 
then 54 years of age and had a life expectancy 
of 21 years, ané his mother was then 51 years 
of age and had a life expectancy ot 23 years. 
Mortality or life expectancy tables are, 
of courses, nothing more than statirtical averages. 
They neither assure the life spans that I nave 
given nor assure decedent's life span might 
not have been or that hie parents will not be 
greater. The figures I have given, you are not 
binding upon you, but may be considered by you 
tegether with the evidence you have heard con- 
cerning the health, habits, employaent and 
activities of the decedent prior to his death 
and of his parents in determining what the 
Life expectancies were at tne time he died. 
What portion of decedent's earnings, if 
any, he would in the future have applied to 
the care anc support cf hie perents, you will 


deteraine from the amount he earned per year 


gri.or to hie death, the portion of those earnings 


which he contributed to their support and the 


pattern of these contritutions, hie pormittion 
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with his employer at the time of hile deat, 
his prospects for advancement and the provabil- 
ities with respect to nis ruture earnings, the 
hazards of any occupation, the cond!tion of his 
healtn, and the length of time he woul? 
reasonably be expected to continue «rking. 

In determining what portion of his earnings 
decedent would have suprited in the *uture to 
the care ané support of his parents, you should 
consider thet the decedent was not completely 
obligated ts contribute to the support of his 
parents, but you may, if on eviderce you deem 
{t reasonably probable that decedent would have 
contributed to the support of either or both 
of them, te’ his earnings into consa!de~ation 
in this resvect. 


As I rave statec, it te the pecuniary 


value of the decedent to his parentr you sust 


fix. That velue is incapable of exec oroof 
since it is prospective and centinge:t. in 
considering 211 of the elemwente to » ich 1 have 
referred to. you sust exercise your 9°77 or 

sense and eounéd judgment ir fixing tre amount of 
the pecuniary injuries euffered oy dec: dent's 


parents. To Ghe tus thus ¢etermia’ you will 


— 941 
add the reasonable funeral expenses of $2,429. 
fhe total thue ascertained by you will con- 
stitute your verdict on the second cause of 
action or claim if you find for the plaintiff. 
Bear in gind that a lump aum received today 

is worth move than the same total amount paid 
in inctaligents over a period of time because 
the lump sum received today can be invested 

and will earn interest. Any award you wake gust 
be mace now, theugh the earnings from which the 
decedent would have contributed each year to 
the support yor parenta must be reduced to 
present cash value. in order to make allowance 
for the earning power of money. Present cash 


value you will fix by ascertaining the rete of 
interest whieh is really to be expected froa 


reasonably safe investaente by @ person of 


erdinary prudence but who does not have particular 
financial skill or experience and on the basis 
ef that rate deducting a reasonable allewance 
for the earning power of roney from the amount 
fixed by yo. as what decedent would have con- 
tributed to the support of hie parents. 

Demages wust be reasonable, In the event 
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that your verdict is for the plaintiff you may 
award him only reasonable damages. 

You are not permitted to award wholy 
speculative damages which ar wholy remote or 
conjectural. : 

You are not to access damages ‘or any 
injury or condition from which ths plaintiff's 
gon may have suffered, unless it has been 
established by a preponderance of the evidence 
that such injury or condition was proximately 
caused by the accident in question. 

Fxcept as indicated in the first cause 
ef action here, you may not include in or add 
to an otherwise just ax..d any sum for the 
purpose of punishing tne defendants or to set 
an example. The law does not permit punitive 
damages, nor does the law permit the peyaent 
ef court coste or attorney's fees except as I 
have indicated nenananeis with respect to the 
first claim in the cause of action. 

Again, the fact that I have instructed 
you as to the proper measure of dameges should 


mot be considered as ‘ntimating any view of 


mine as to whieh party is entitled to prevail 
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in thir case, Insiructions as to the meesure 
of damaves are given for your guidance in the 
event you find from the evidence in favor of 
the pl: intiiy. 
te verdict  ::* cepre@=nt the considere 

jucgment of each juror. In or* to -eturm a 
verdict, if is necessary that each juror agrec 
theretc. Your veraict must be unaninous, 

ic 1® your. auty as jurors to consult wit: 
one an sner «nd to je’ iberate with a view to 
reaching an agreenit, if you can do so withou: 
violent to individual judgment. 

nach of you must decide the case for 
yourse ives, hut do so only after an impartial 
Conside vation of the evidence with your fellow 
durore. In tne coure of your deliberations 
do not ieeitate to reexamine your own views - 
and charze your opinion if convinced it is 


erroneous, But do ot surrender your honest 


conviction ar to the weignt or effect of evidence 


Solely Secause of <.e acintion of your fellow 
jurors, 3¢ for the were purvose of returning « 
verdict. 


iou sre not partisans. You ere judges, 
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jJudgee of the facts, Your sole interest is to 
ascertain the truth from the evidence in ‘he 
case. 

“aring the course of the trial I occasion- 
ally e <ed questions of a witness in ord-- to 
bring cut facte not then fully covered in the 
testimony or for other purposes. Do not ussume 


that T hold my opinion on the matters to which 


@y questions were related. Remember, at all 


Cimes, that you, ae jurors, are at liocerty to 


disregard all comments of the Court tin a:iving 
at your own findings as to tht facts. 

*t Le the duty of the Court to sduonisn 
an attorney who, out of seal for his cuuse, 
does sometning wiich ts not im keeping wiisn the 
rules of evidence or procedure. You are to 
draw no inference against the side to whom an 
admonition of the Court may have been addressed 
during the trial of this case. 

Tt fe the duty of the attorneys om <420 
side of a case to object when tne oth: fice 
offers testimony or other evidence whiten 
ecounse] believes is not cropey!y admissible. 

wnen the Court sustained an objection to 
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@ question, toe jury are to disregard the 
question and gay draw no inference fren the 
wording of it or speculate as to what tke 
witness would have said if permitted te 
enewer. 

Upon allowing testimony or ether evidence 
to be introdueed over the objection of seunsel, 
the Court does not, unless expressly stated, 
indicate any epinion as to the weight or 
effect of such evidence. 

As stated before, the jurors are the sole 
judges oc the eredibility of the witnesses and 
the wilt and effect of all evidence, 

If a lawyer asks a wieubice & question 
which contains an assertion of feet, you may 
not consider the assertion as evidence ef that 
fact. The lawyer's statements are not evidence. 

Upon retiring to the jury reom your 
foreaen will be the person seected in the first 


row nearest te we. The foreman will preside 


ever your deliberations and be your spokesman 


in court. 
lf 1t becomes necessary during reur 
Ce)iterations te communicate to the Court, you 


> 


may send a nete by one of the deputy marshals, 
Signed by your foreman. Never attempt to 
commanicate with the Court by any means other 
than a signed writing. 

I may say, you may send a note by your 
foremen or om@ or more of the jurors. Sever 
attempt to communicate with the Court by any 
weans other than a signed writing. And bear 
in mind you are not to reveal to the Court or 
to any persoe how the jury stands, numerically 
er otherwise, until you have reaened a unanisous 
verdict. 

Now, I am not going to send the exhibits 
with you as you retire. I am go'ng to suggest 
you begin your deliberations without then. 

If you want qme or more or all of the exhibits, 
@il1 you need te do is send a note to me request- 
ing one or aere or 611 of thea. 

If you wish testigony reread, you may 
Rave it; but qmly after you have spent sone 
period of time deliberating towards reaching 


a verdict. 


I say Ghat because like the instructions, 


you should at“ ‘pt to view the evidence as 
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& whole and reach your verdict on eviderce as 
awhole. If you start reading back one or 
more portions of the testimony, you may put 
perhaps undue weight on that testimony which 
has been just reread, And I don't believe-- 
we really don't have the time to reread the 
whole case to you. 


4 
So we will take a five minute recess, 


during which time I will discuss various questions 


of law with the attorneys, and during which 
time you are not to discuss the case, nor are 
you in any way to begin yorr deliberations. 
After which you will be recalled and I will give 
you any additional instructions which are 
recessary. 

The alternates will be discharged and then 
you will begin and not before. 

Don't discuss the case. 

(The jury leaves the courtroom at 10:46 
A.M.) 

(The following takes place out of the 
presence of the jury.) 

THE COURT: I have had criminal case 


eharges that are longer. I don't think I have 
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had civil case charges that are longer. 


Colloguy 


MR. WEITZ: Snould I make way objections 
and requests et this pcint? 

THE COURT; I think you better. 

MR. WEITZ: Okay. 

I do net believe the Court instructed the 
jury that--this is according to ay notes--that 
the defendant with respect to the first claia 
has the burden of proof on the question of 
good faith. And I would request they be so 
instructed. 

THE COURT: I wrestled with that. I 
think that was the law prior to Paul v. Davis. 
I think with the advent of Paul v. Davis it 
is no longer the law. 

MR. WEXI®Z: Whatever your Honor says. 

THE COURT: What is your view on thet 
subject, Mr. Gerdner? 

MR, GARBMBR: I concur with your Honor 
en that. 

THE COURT: You may bear in wind, you 
may concur with reversible error on that case. 

MR. GARTNER: I don't think so, your 


Honer. 


I thing that Paul v. Davis is pretty 


Collequy 
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Solld on that issue and I don't think we should 
cherge thet. 

THE COURT: I think it was the law in the 
days of Laveype v. Corning (phonetic spelling), 
but I don't think it's the law now, 

MR. WEITZ: I have my objection, your 
Honor . 

THE COURT: Yes. 

MR. WEITZ: If your Honor please, I know 
the Court instructed the jury on the violation 
ef Statutes, but I had requested, I believe-- 
and if I have not, I would make the request 
now--that the jury be instructed that the 
violation--any violation of a Police Department 
regulation is some evidence of negligence. 

I did wake a request that the Police 
Department regulations be incorporated in the 
charge. I theught the Court was going to do 
that. Apparently the Court decided in its 
wisdom it would not. 

THE COURT: I read the Penal Law and 
it seemed to me thet overruled the regulations 
that governed here, and that's the reason I 
gave the Penal Law and I gave then if they 
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found a violation of the Penal Law, what is it, 
350.05, then that is not pom some evidence, 
but it presumed negligence and I thought that 
was the proper charge. 

MR. WEIPZ: I understand your Honor's 
thinking, bu@ I think I am entitled to this 
in addition. 

THE COURT: Not where there is a possibile 
conflict. 

MR. WETWE: Again, with respect ¢> the 
vegu‘ations, your Honor, one of the regulations 
provided extyeerdinary care must be used with 
figearus... And where a defendant has by reg- 
elation promulgated a higher standard of care, 
I think I am entitled to a charge that a 
violation of that standard of care by the 
defendant's ewn regulations is evidence of 
negligence. 

And again, thie is another part of this 
same request on regulations. 


THE COURT: I gave the quantum rule inso- 


far as increasing danger ané I think thet is 


all I vrepose to do. 


‘R. WEIPZ: Yes. I heard thet, Judge. 
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I would also take exception to your 
Honor's lump sum award charge. I believe that 
such a charge--and I don't saythe Court did 
not do this--is limited to the laws of 
earnings part of any claim. 

THE COURT: Yes. No question about it. 
That's what it pertains to. 

MR. WEITZ: I don't believe the Court's 
instruction to the jury as I heard it, that 
it was made specifically clear to them that 
the reduction to a lump sum does not apply 
to any other aspect of the pecuniary loss, 
but only to the loss of earning loss. 

THE COURT: The second cause of action 
e@ione was the portion pertained to that and 
I predicated that part of the charge with the 
instructions. 

MR. WEITZ: If I may have an objection to 
the direction of the jury, 1f your Honor 
please, that the exhibits will not be sent into 
them, but they will have to request specific 


exhibits. 


I have nothing else. 


THE COURT: Of course, if youboth want 
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to send all the exhibits in, fine. I think 
the proper way is to let them deliberate 
initially without exhibite. 
MR. GARDNER: I have one request, your 


Honor, and apparently your Honor skipped over 


it on Page 18 of requests to charge, where I 


would ask your Honor to charge Section 229, 
renumbered 449 of the Yental Health Law, in 
view of what your Honor read what the 
hallucinagenic drug was pursuant to--- 

THE COURT: Yes, I don't know why I 
missed that, yes. 

MR. GARDWER: I am sure it was just an 
oversight. 

THE COURT: It was. 

MR. WEITZ: To make sure I preserve my 
record on this, I object to any instructions 
on these statutes about defining for them the 
@lements of each crime. 

THE COURT: Wo, I have covered that and 
I overlooked one thing. 

MR. WEITZ: ‘Thank you very much. 

I except. 


THE COURT: 
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Mi, WEITZ: Thank you very guci.. 


‘ 
MR, GARDNBR: Pae 15, your Honor. 


THE COURT: All right. 

(The jury enters the courtroom at 10:50 
A.M.) 

THE COURT: Counsel pointed out to me 
that in reading to you the definition of dangerous 
Grugs 1 said that in the statute hallucinogenic 
drug means a drug declared to be such in 
Section 229 of the Mental Hygiene Law, dut 
I neglected to point out to you that such 
section of the Mental Health Law inciudes 
LSD and it's definition o/ hallucinogenic drugs. 

With that additi onal instruction I think 
we can let our alternate jurors go with the 
thanks of the Court for your attention over 
the last two weeks. fortunately or unfortun- 
ately, I am net quite sure which it is in the 
alternate jurer's ainds, you don't have to go 
on from here. You do go with the thanks of 
the Court for yeur attention ef the case. 

If you have anything in the jury roou 
you should pick it up and cheek out in the 


central jury part downstairs. I don't mow if 
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they have any additional duties for them or not. 
I think your term ig probably up. They will tell 
you, 

Thank you very much, 

The other jurors wait right here for a 
moment. 

(The alternate jurors exit the courtroom. ) 

THE COURT: Would you swear in the marshal, 


please. 


(The marshal is sworn.) 


THE COURT: Now, ladies and gentlemen, 


the procedure will be roughly as follows: 

If you have nd reached a verdict say 
before around 12:15, I will have a-~I will have 
@ marehal knock on your door and bring you in 
appropriate forms for lunch orders. And I 
will let--and it takes about that amount of time 
before 1:00 o'clock for the lunch to arrive. 

And I will let the attorneys go to lunch between 
1:00 and 2:00. 

I tell you all that because if you start 
building up any question you want to aek or 
wnat have you, you should certainly get thea 


to us before 1:00 o'clock before the attorneys 
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GO because they muit be here 2? Rear any 


question you ask, and so forth. 

I am not suggesting for you to taxe longer 
@ shorter. I just give you the general routine 
of the court. 

Now you mey discuss the case. 

(The jury leaves the courtroom for txe 
purposes of commencing their deliberations at 
11:55 A.M.) 

(Court. is adjourned awaiting word from 
the jury.) h 

(The time is 12:30 P.M. and the court te 
reconvened without the presence of the jury.) 

THE COURT: I have a note which I will ask 
the Clerk to mark Exhibit 1. 

THE CLERK: So marked. 

THE COURT: The jury must think we are 
dealing with a criminal case because they are 
asking for statements of the three charges 
restated in the layman's language. And I 
think I have to educate them in that extent, that 
we are dealing with a complaint. 

MR. JARDWER: I don't think we are talking 


about charges, that thet is the confusion. I 
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think they just did not understand the formality 
of the language thet the claim is made in. 

THE COURT: I don't know. i certainly 
didn't intend. to convey the impression that we 
are dealing with charges. 

And they also want copies of the statement+ 
made by Alan Loeffler and Donna Nelson, if they 
are in evidence. 

Mi. WEXTZ: The statement of Nelson is not 
in evidence, 

THE COURT: Was it read? 

MR. GARDNER: She was cross-examined fror 


it on my cross-examination. 


THE COURT: It was never put in evidence’ 


“MR. CARDNER: No, not in toti, but there 
were certain portion: read to her. 

THE COURT: I will say it's not in evidence, 
but they can have that portion of her testimony 
read, if they must. 

MR, WEITZ: I will object to thut. 

THE COURT: I will say it s only used iy: 
cross-examination. But I am not going to 
encourage them to have it reread. 


MR. GAROWER: I think what they are really 
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asking for te what the ‘islet wah And it 
is in evidence to the extent that it was used 
in cross-examination. And she indicated her-- 
the truth of what was contained therein. 

THE COURT: I don't know how to state 
something as complex as this in layman's 
language. 

I think the only thing to do is to reread 
the plaintiff's contention or claim an? the 
defendant's defense, if they want them both 
read, or just the plaintiff's claim, what I read 
in the first part of the charge. 

And as f{:7 as the second pert, the second 


claim, I will just read them the issues to be 


determined by them, was the defendant negligent, 


if your answer to the question is yeg, and so0 
forth. I don't know how else to do it. 

MR. WEITZ: I have no idea, your Honor-- 
sorry I didn't rise. 

I have no idea. 

THE COURT: You can't read them the 
complaint because the complaint was amended and 
there was never a formal amendment to it. The 


first claim was amended in substantial respects. 
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The only thing we can do is point out the Lsesuee 
to them rather than try to read to them the 
charges. 

I think that's the only thing to do. 

“R. GARDNER: I think you have to explain 
the issues to them. That's what they are 
looking for. 

“MR. WETTZ: I don't know what they are 
looking for, Judge. The question is so--that's 
what happens when they send in notes. 

THE COURT: Let me do the best I can. 

(The jury enters tne courtroom at 12:44 
P.M. and the following takes place in tne presence 
of the jury.) 

THE COURT: Now, ladies and gentlemen, I 
have your note and I will take it up in reverse 
order because it's probahly easier that way. 

Alan Loeffler's statement was marked into 
evidence and you may have it, assuming that's 


the one you want, Alan Loeffler. 


Donna Nelson's statement was not merked in 


evidence. It was used on her cross-examination 
by Mr. Gardner, but was never marked into 


evidence. So that answere question number two. 
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Now, on question number one, the original 
complaint whieh I read to you before you were 
selected as jurors, I read provisions of it to you 
to give you an idea of what was involved. 

This--I read it when the jury wae as a whole 
It was not to give you the precise nature of the 
issues with which you were going to be con- 
fronted with when you reached the conclusion of 
the trial, for the reason that there were a 
number of amendments made to the complaint 
verbally with the consent of the Court, none of 
which have been precisely reduced to writing, 
except insofar as I have reduced them to 
writing in the charge I have given to you. 

Now, there are three different claims or 
causes of action in this complaint. And I 
started my charge this morning, a8 I recall, 
in saying to you that you can put them in three 
broad eort of categories. The first against 


Sergeant Sehlweyer alone was for knowingly 


subjecting plaintiff's son to the deprivation 


of a ‘right and privilege secured to him by the 
Constitution and laws of the United States, 


nawely, the constitutional right not to be 
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Geprived of life and liberty without due process 


of law by shooting and killing plaintiff's 
said son without justification and with malice 
and with reckless and wanton and wilful abandon. 

The secend cause or claim was against 
both the County of Nassau and the defendant 
Sehlmeyer for what ie generally known as the 
statutory--the New York State statutory right 
to recover for wrongful death. And that is 
based on negligence. 

Ané@ the third claim, or we refer to it as 
the fourth cause of action or claim, was based 
wpon the prior to death alleged commcious pain 
and suffering of the plaintiff's son, which 
had also predicated on such alleged ev ence 
of the County of Nassau and Robert Sehlaeyer. 

Now, these, all three of these claims, the 
first against Sehlaeyer, the second and fourth 
against both defendants, are technical in 
mature. And I hesitate to do anything less than 
reread to you the issues with which you are 
confronted in determining these crimes. Because 
without the lesues the plaintiff's contention 


and the defendant's contention in effect, I am 


ma 
net so sure that you can fully appr ate what 
you're confreated with. I realise that those | 
issues are framed in legal terus, dut we are 
stuck with them to some extent because reviewing 
Courts require that you be instrwied in this 
type of language. 

I will vead the plaintiff's contention 
and the defendant's contention as to the first 
Glaim and elewly. And maybe you can follow it. 

Plaintiff in this cass in the first clain 
er cause of agtion claims damages for the loss of 
his son alleged te have been suffered or 
sustained by him as @ result ef the deprivation, 
ender color 6f the laws and erdinances ef the 
County of Wassau, of a right, privilege and 
imaunity secured to his fon by the Constitution 
ef the United States and by an Act ef Congress. 
Specifically, the plaintiff alleges that on or 
about September 29, 1972, the defendant 
Sehlueyer was a police sergeant of the Ceu nty 
ef Nassau and that while acting in his indiv- 


igual rether then his official capacity, but 


‘under the celer ef the laws of the County of 


Hassan and the State of New York, knowingly<-- 
: : oo 
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as I have defined that term and I will redefine 

that term--knowingly subjected the plaintiff's 

son to the deprivation of 4 right and privilege 

secured and protected to him by the Conetitutien 

and laws of the United States, namely, the 

constitutional right not to be deprived of 

life and liberty without due process of law by 


shooting and killing plaintiff's son without 


justification and with malice and with reckless 


an@ wanton and wil?’ul abandon; 411 to the 
plaintiff's damage. 

Tne defendant Sehlmeyer admits that 
about September 29, 1972, at the time and 
involved, his .32 caliber pistol went off 
a bullet therefrom killed the plaintiff's 
but claime that fn such incident he acted ii: 
his official capacity as a police sergeant of 
the County of Nassau and pursuant to the lawe 
and ordinances of said County and dentes that 
any act or conduct of his deprived plaintiff's 
son of any right or privilege or immunities 
secured to him by the Constitution and the laws 
of the United States and denies that any act or 


eonduct of his toward plaintiff's son was 
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arbitrarily, maliciously or oppresaively done 
er done with reckless, wanton or wilful abandon. 
And in this connetion the defendant Sehineyer 
@lleges that all his acts and conduct of which 
plaintiff complained were done tn good faith 

in pursuance of his lawful authority and lawful 
duty as a police sergeant of the County of 
Nassau in connection with the investigation of 
an alleged crime and to prevent escape and 
generally to enforce the laws and regulations 

of the State ef New York and the County of 
Nassau. 

Now, that's as to the first clain. 

As to the second claim--and really as to 
the second and fourth claim because they are 
predicated on negligence, ne the negligence and 
contributory negligence question, negligence 
as the plaintiff alleges, that the defendants 
were negligent; and the defendant alleges, the 
defendants allege the plaintiff was contributor- 
ily negligent. And he says if thzy were con- 


tributorily negligent under New York law--and 


that's true--and we are dealing with New York 


law--if the plaintiff's son was contributorily 
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negligent and such contributory negligence 
contributed to the result here, then it's an 
absolute bar to recover by the plaintiffs. 

The issue to be determined by you in this 
part of the case, namely the wrongful death and 
pain and suffering, are these: First, was the 
plaintiff negligent. 

If your answer to that question is no, you 
will return a verdict for the defendant. But if 
your answer is yes, you then have a second issue 
to determine, namely, was the negligence of the 
*efendant's a proximate cause of any injury to 
the plaintiff? 

If your answer to that question is no, 
you will return a verdict for the defendant. But 
if your answer ia yes, you should find the 
answer to the third question, namely, was the 
plaintiff contributorily negligent? 

If you find he was not, having found in 
the plaintiff's favor in answer to the first 
two questions, you should determine the amount 
of the pleintiff's damages and return a verdict 
in the plaintiff's favor for that amount. On 


the other hand, if you find that the plaintirr 
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vae contributorily nepitgent ant thet ol:intiftrts 
fault contributed ae a proximate cause of any 
injuries which pl°intiff may have sustained, you 
will return 2 verdict for the defendant. 

And the second and fourth claime essentially 
are concerned with the negligence and con- 
tributory negligence question. 

The first claim is concerned with the 
question of whether Sergeant Sehlmeyer's actions 
were without justification, arbitrary, with 
malice or with reckless and wanton and wilful 
abandonment, which is quite different than 
negligence and I am sure you can appreciate it. 

And aos, the question as he says--in the 
second and fourth he says contributory negligence. 
And as to the first he says good faith and in 
the lewful line of duties as a police sergeant. 

Okay. 

The marshal will bring in the statement of 


Alan Loeffler. 


(The jury returns to the jury room at 


12:55 P.M. for the purpose of continuing their 
deliberations.) 


MR. WEITZ: I ask that that statement go in. 
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THE COURT: Yes. 

MR. WETTZ: I think we agreed this is the 
statement. 

MR. GARDNER: I think I put on the record, 
if your Honor please, that I thought it would be 
an appropriate view as to the request of the 
statement of Mise Nelson that those portions 
which were in evidence, that they should have 
been instructed that they could be read that 
portion rather than leave it to them, since the 
jury might not mow, although your Honor did 
instruct them on the initial charge as to 
whether or not it should be read. 

THE COURT: I don't have to be doing more 
than that. If I had done that I would give some 
indieation of something that should be done. I 
didn't want to take a position one way or another. 

MR. GARDWER: It's now five to one. Can 
we atdotes for lunch and come back at two? 

MR. WEITZ: Can I ask for an extra ten 
minutes until ten after two? I have « personal 
matter to take care of. 

THE COURT: I don't think we have any 
provlem on that. 

MR. WEITZ: Thank you very auch. 
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--000-- 


THE COURT: I have got a second note. The 
first question says: "If we find in favor of 
plaintiff on Claim No. 1, do we then have to 


determine a wonitary value for damages and, if so, 


will the officer be neld responsible for that 


amount?" 

The answers to those two questions, I think, 
is clearly yes. 

MR. WEITZ: The second question I think relates 
to source of payment. 

THE COURT: You are not going to get a statement 
as to insurance being in this case. -. 

The question: "And if so, will the officer be 
held responsible for that amount," the answer 
is yes. 

The second question is also on Claims Nos. 2 
and 4, “If we find in favor of the plaintiff, do 


we have to determine a monitary value for damages," 


and the answer is yes. 

"If so, do we perenne the amount which 
defendant pays?" The answer is no, but you have 
to make a separate determination as to whether 
the County of Nassau is liable in accordance with 
the instructions I gave you, but there is only 
one verdict. 

MR. WEITZ: If your Honor please, I under- 
stand the import of the question. I do not think, 
however, that the additional instruction on the 
second portion is necessary. 

THE COURT: I Gid not say I would reread it. 


I said they have to make a separate determination. 


MR. WEITZ: I am not making myself clear. iI 


am sorry. That instruction that they have to 
make a separate determination as to the County of 
Nassau, I do not think it is a necessary part of 
the answer to that part of the question. 

THE COURT: Of course, it is. 

MR. WEITZ: Judge, I have my objection. 

THE COURT: Do you want to mark it Exhibit 2. 

THE CLERK: Jurors' note received as Court's 
Exhibit 2. 


(Whereupon at 2:30 the jury entered the courtroom.) 
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THE COURT I have your note. I marked it 
Court's Exhibit No. 2. Your first question is 
if you find in favor of plaintiff on Claim No, l, 
do you then have to determine the monitary value 
for damages. The answer is yes 

If so, will the officer be held responsible 
for that amount? The answer is yes. 


Your second question is on Claims Nos. 2 and 4, 


"If we find in favor of the plaintiff, do we 


have to determine monitary value of damages," and 
the answer is yes. 

"If so, do we determine the amount which each 
defendant pays?" There is only one amount which 
you determine. The question is whether the County 
of Nassau is responsible for the acts of its 
employees in accordance with the instructions 
which I gave to you on that subject which, of 
course, you can have reread if you wish 

You do not have to determine--to apportion 
an amount, if that is what you are worried about 
but you have to make a separate determination 
whether Nassau County, as employer, is responsible 
for the act of its employee. 


In other words, you have to make a determination 
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whether Nassau County is liable, but there is 
only one amount. You don't come in and state 
@ separate amount as to each. 

JUROR NO, L: Could I ask a question? 

THE COURT: Yes. 

JUROR NO. 1: We can not distinguish between 
Sergeaat Sehlmeyer or Nassau County? 

THE COURT: Bear in mind, as to Claim l 
only Sehlmeyer is named as a defendant. As to 
Clains 2 and 4, you have first to determine 
whether Sergeant Sehlmeyer is liable and then you 
have got to determine whether the County of Nassau 
is responsible for his acts, in accordance with 
the instructions. 

If you find that the County is liable, you 


return a verdict against both defendants. If you 


find only Sergeant Sehlmeyer liable, then you 


return a verdict only against Sergeant Sehlmeyer. 
Ore figure in each case. 
MR. GARDNER: Juror No. 2 has a question. 
THE COURT: Do you want me to repeat it? 
JUROR NO. 2: Yes. 
THE COURT: Try and stay with me. Only 


Sergeant Sehlmeyer is named in the first claim. 
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He is the only defendant in the first claim. 

If you determine a verdict against him, he will 
be responsible for whatever amount you render on 
that claim. It is not cumulative. 

It i8 a parallel inthe sense that your verdict 
in the first instance, you have got to determine 
whether you will find against Sergeant Sehlmeyer, 
and if you find against Sergeant Sehlmeyer, then 
you have to determine whether Nassau County is re- 
sponsible for his acts. 

If you determine that Nassau County is not, 
it is just a verdict against Sehlmeyer. 
(Whereupon, the jury left the courtroom.) 

MR. WEITZ: I think it might have been 
appropriate--I know it.is late now because they 
are out but I didn't know the protocol. 

I think realhy they wanted to know vicarious 
liability. That is what I thought the question 
was, In other words, vicarious liability should 
have been explained. I know you did it in the 
main cherge. 

THE COURT: I said I would reread that and you 
said it would be inappropriate. 


MR. WEITZ: Judge, I am sorry. I am not 


making myself clear. 

THE COURT: Do you want me to reread the 
instructions with respect to the employer's 
responsibility for the employee's acts? 

MR. WEITZ: I though that is what they 
wanted to know, 

THE COURT: Bring them back, 

MR, WEITZ: I didn't make myself clear the 
first time. 

THE COURT: I thought you said the opposite. 

MR. WEITZ: I didn't make myself clear to 
the Court. 


(Whereupon, the jury entered the courtroom at 2: 35) 


THE GOURT: There has been a lack of communi- 


cation between me and the attorneys. As to Counts 
2 and 4 where they are both named as defendants, 
and only as to Counts 2 and 4, I will reread the 
instructions where an employer is or is not responsible 
for his employee's acts. 
An employer is not responsible for the acts 
of his employee unless the act is in furtherance 
of the employer's business and within the scope 
of the employee's authority. 


An act is within an employee's authority if it 
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8 
is performed while he is engeged geverally in the 
business of hie employer to which he was assigned 
or if his act may be reasovably said to be necessary 
or incidental to such employment. The employer 
need not authorize the specific act in question, 

If you find that Sergeant Sehlmeyer, within 
the scope of his authority and in furtherence of 
the Nassau County Police Department, negligently 
caused injuries vo the plaintiff, you will hold 
Nassau County responsible for such act, provided 
all of the other elements of my instructions, of 
course, ere complied with. 

Even though you find the employer specifically 
instructed the employee not to perform the act in 
question, if you find that the act was done in 
furtherance of the employer's business, you may 
find that it was within the scope of the employee's 
authority. 

Even though you find the employee's act wes 
reckless or wilfull, the employer, nonetheless, 
is responsible for the act if you find it was 
performed in furtherance of the employer's 
business and within the scope of his authority. 


(Whereupon, the jury left the courtroom.) 
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MR. GARDNER: If wo: Honor please, I must 
take exzeption to the fact thet so much time has 
Gone by since ts swquest for a vital part of the 
evidence that the jury requested, and I do not 
know whet went into the jury's mind in reaching 
whatever determination they may have individually 
or colleetively reached or what rationale or 
reason they may Lave given for the failure of the 
requisite document to be given to them, which was 


requested at approximately fifteen minutes to one. 


The jury has been in there and it is now 


twenty of three. Since that request at a quarter 


to one which was not complied with, the jury 
apparently may very well have come to some con- 
clusions 468 to why the document requested was not 
furnished to them. 

I submit to your Honor, I am afraid a grievous 
error way have been committed in terms of the 
lack of two hours and of giving them a document 
that they needed for discussion. 

Now they have errived with another document 
2 the absence of any explanation as to why they 
Gid not get that which they requested. 


Th COURT: Wait a minute. Do you think that 
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an instruction on the part of the Court can 
cure it? 

MR. GARDNER: I have grave doubts, ycur Honor, 
because they apparently have continued in deliber- 
ations to come up with the questions which they 
have come up with now, which, as I view it, in- 
dicates they have come to a conclusion as to 
liability concerning who shares in the liability. 

THE COURT: I think I can recall them and 
explain it was the clerk's error, and I do not 
know quite why because I thought it was understood 
it would be given to the Marshal and he was going 
to take it in, but apparently it was not and 
say, " You asked for this and you shculd consider 
it before you reach a decision," 

MR. WEITZ: I think that would be inappropriate. 

THE COURT: I think it 1s appropriate. It is 
Clearly appropriate in view of their prior request. 

MR. WEITZ: To say, "You should consider"? 

THE COURT: "You should give such consideration 
as you had planned to give it prior to lunch time." 

I think we ought to get them back and attempt 
to cure that much of the problem. 


MR, WEITZ: For my part, may I say the request 


came in shortay before lunch. 

THE COURT: We know when it came in. 

MR. WEITZ: Mr. Gardner's two hour time 
sequence-- 

THE COURT: They deliberated all during lunch. 
Bring them in. 
(Whereupon, at 2:42 the Jury entered the courtroom) 

THE COURT: The attorneys are somewhat con- 
cerned, I think with some justification, that the 
exhibit, Mr. Luffler's statement, did not reach 
you. Apparently, in the confusion of the lunch hour 
when your request came just before lunch, it was 
put on the clerk's desk and he did not get it to 
the Marshal and it did not get to you. 

My only instructions to you is, of cuurse, 
you should give it whatever consideration you 
Planned to give it when you made your request. 
I will leave it o ‘“.st basis. 
(Whereupon, the jury left the courtrvom) 

~-000-- 
THE COURT: They want to know whether they 
can return a verdict based upon a majority or 


whether it must be unanimous. So I have to tell 


them it has to be unanimous. Mark it. 
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HE CLERK: Juror's not received as 
Courtjs Exhibit 3, 
(Whereupon, at 3:25 the jury entered to courtroom) 


THE COURT: As i indicated to you in the 


main charge, your verdict must be unanimous. 


pcos 

THE COURT: They say, " I hate to be redundant 
but we are still oonfused on one issue regarding 
Claims 2 and 4. Can we find the following verdict: 
If we find in favor of plaintiff but against 
Nassau County only and not against the officer?" 

The answer is, of course, no. 

THD CLERK:: Jurors' note received as 
Court's Exhibit 4. 
(Whereupon, at 4:00 the jury entered the courtroom) 

THE COURT: I have your note. In answer to 
the speeific question asked, the answer is no. 
As I said to you when you were last here, if you 
find agbinst the defendant Nassau County, you must 
first find the defendant Sergeant Sehlmeyer liable 
umer Counts 2 and 4. Then and then only may you 
proceed to deterwine whether or not Nassau County 
is liable in accordance with the instructions I 


read to you when we were last here. 


o 
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JUBOR NO. 1: Could you say it once more? 

THE COURT: The answer to your specific 
question is no. You must first find under Claims 
2 and 4 the defendant Sergeant Sehlmeyer liable 
before you may find the defendant Nassau County 
liable. I am not suggesting you find either of 
them liable, but in answer to your question, 
you must first find the defendant Sehlmeyer liable 
before you may consider Nassau County liable. 

If the defendant Sehlmeyer is not liable, 
Nassau County is not liable. 
(Whereupon, the jury left the courtroom) 

anata 
THE CLERK: Jurors' note received as 


Court's Exhibit 5. 


(Whereupon, at 4:12 the jury entered the courtroom) 


THE COURT: Ladies and gentlemen, I have 
your note saying you heve reached a verdict. 

Mr. Foreman, will you stand and answer the 
questions that are aeked you by the clerk with 
respect to Claims 1, 2 and 4. 

THE CLERK: Mr. Foreman, nal Go you find, 
for the plaintiff of defendant Sehlmeyer, in 


Cleim 1? 
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THE FOREMAN: We find in favor of the 
defendant. 

THE CLERK: How do you find in Claim 2, for 
the plaintiff or defendant Sehlmeyer and defendant 
County of Nessau? 

THE FOREMAN: We find in favor of the plaintiff, 
We find the Sergeant and Nassau County liable. 

THE COURT: For how much? 

THE FOREMAN: We lumped it in with No. 4, 

THE COURT: You round a joint verdict? 

THE FOREMAN: Yes. 

THE COURT: What is8 your joint verdict for 
Claims 2 and 4? 

THE FOREMAN: We find in favor of the plaintiff. 
The totel joint verdict is determined to be 
$125 ,000,. 

THE COURT: Did you make any effort to 


separate the two claims? 


THR FOREMAN: No. We thought it would be 


easier-- 
THE COURT: I think you ought to try and 
separate the two claims, one for the conscious 


pain and suffering and one for the wrongful death, 


the loss to the parents. 


A SANE SNORE ae a 
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THE FOREMAN: If your Honor wishes. 
THE .COURT: I think you should. 
(Whereupon, the jury left the courtroom) 
angloeos 


THE COURT: Bring in the jury. 


(Whereupon, at 4:17 the jury entered the courtroom) 


THE COURT: Mark this. 
THE CLERK: Jurors' note received as 
Court's Exhibit 6. 
THB COURT: Mr. Foreman, you say you have 
split the award between Claims 2 and 4. What 
do you award on Claim 2? 
THE FOREMAN: $100,000, 
THE COURT: What about Claim 47 
THE FOREMAN: $25,000. 
THE COURT: Do you want to poll the jury. 
THE CLERK: Juror No. 1, is that your verdict? 
JUROR NO. 1: Yes, it is. 
THE CLERK: Juror No. 2, is that your verdict? 
JUROR NO. 2: Yes. 
THE CLERK: Juror No. 3, is that your verdict? 
JUROR NO. 3: Yes. 
THE CLERK: Juror No. 4, is that your verdict? 
JUROR NO. 4: Yes. 
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THE CLERK: Juror No. 5, is that your verdict? 

JUROR NO. 5: Yes. 

THE CLERK: Juror No, 6, is that your verdict? 

JUROR NO. 6: Yes. 

THE CLERK: So say you all. 

THE COURT: Ladies and gentlemen, you ere 
discharged and I believe at this time that is all 
as to the extent of your jury service. You should 
bake yout cards and checkout with the clerk 


downstairs, Thank you « very much. 


MR, WEITZ: May both lawyers thank the jury | 


for its time and deliberations. We know it was 
not an easy decision. We thank you all. 

MR, GARDNER: If your Honor please, I renew | 
the wotfen made at the end of the plaintiff's 
case, upon which your Honor reserved, to dismiss 
the plaintiff's oase for the plaintiff's failure | 
to prove.a prima facie case, 3 

THE COURT: Do you want to do that now or do 
you want to do it on paper? 

MR. GARBBER: Whatever you prefer. 

THR COURT: Do it any way. You have got to 
bear in mind I do not have a transcript of the 


record in front of me. All I have is the jury's 


1 
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verdict and my own notes. You can handle it 
any way. 

MR. GARDNER: We will do it on papers, 
your Honor. 

THE COURT: It must be done within ten days, 
as the Rules provide, unless the time is extended. 
Ten days from today would be May 21st, which is 
a week from Friday. Unless, if you are going to 
order the record or something, if you wish to apply 
for additional time, I think I have the right to 
extend the time. 

MR, GARDNER: I was going to join two motions, 
one for a directed verdict N.0.V. and one to 
dismiss. 

THE COURT: If you gentlemen are going to 
enter a judgment as distinguished from the clerk, 

I assume plaintiff will want to have more time. 


You nave ten days from the entry of the judgment. 


‘MR. GARDNER: I take it I do not have to move 


at this time or I am not cleer as to stay of 
execution once the judgment is entered. I 
certainly think it wouldbe appropriate. 

THE COURT: You make that motion at the 


same time as you make the motion-- Yes, I will 
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stay it provided you make your two motions 
notwithstanding the verdict and, secondly, that 
you certify in that motion that you are going to 
appeal. 

MR. GARDNER: Yes, your Honor. Does that 
require the posting of a bond, that stay? 

THE COURT: Yes. You can request a bond and 
I will make a determination. 

MR. GARDNER: That is ten days after entry of 
the judgment? 

THE COURT: Yes. He has to serve a copy. 

MR. GARDNER: Thank you, your Honor. 


MR. WEITZ: Thank you. 
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MEMORANDUM AND ORDER BY PLATT, J., SETTING ASIDE 
VERDICT AND DISMISSING COMPLAINT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


MAX HABER, as executor of the Goods, 
Chattels and Credits that were of 73 C 1408 
George Haber, Deceased, and 
MAX HABER, individually, MEMORANDUM AND 
ORDER 
Plaintiff, 


September 8 , 1976 


-against- 


THE COUNTY OF NASSAU, and 
ROBERT SEHLMEYER, 


Defendants. 


Defendants renew their motion made at the close of 
the proof on the entire case for a directed verdict and move 
for judgment notwithstanding the verdict or, in the alternative, 
for a new trial (FRCP 50). | 


The Court reserved decision on defendants' motion 
made at the end of the case and submitted the issues on the 
following three claims in plaintiff's complaint, as amended, 
to the jury: 


1. An alleged violation of plaintiff's son, Georze 
Haber's, civil rights by the defendant Sehlmeyer (on which 
the jury returned a verdict for said defendant). 

2. Wrongful death of George Haber based on the 
alleged negligence of the defendants (on which the jury 
returned a verdict for the plaintiff for $100,000), 


3. Conscious pain and suffering, of George Haber 


based on said negligence (on which the jury returned a verdict 
for the plaintiff for $25,000). 
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Prior to the trial the defendant County of Nassau 
moved to dismiss all three claims on the ground of lack of 
jurisdiction. This Court granted said defendant's moticn 
as to the first claim but denied it as to the second and third 
claims under the doctrine of pendent jurisdiction (411 F.Supp. 
93 (E.D.N.Y¥. 1976)). Subsequent to the trial and verdict 
in this case the United States Supreme Court has in another 
case held the latter part of the Court's decision to be in 
error and that plaintiff's second and third state law claims 
are "without the statutory jurisdiction" of this Court. 
Aldinger v. Howard, et al., == —s_—sU.S. s,s 44 LW 4988 
(June 22, 1976). Accordingly, the verdict egainst the County 
of sau must be set aside and plaintiff's clainsagainst 


sai defendant must be and the same hereby are dismissed. 


This then leaves only the second and third claims 


against the defendant Sehlmeyer. As to these, in view, inter alia, 
of the notes sent to the Court by the jury (Court's Exhibits 
2 and 4): 


"(1) If we find in favor of the plaintiff 
on claim #1 do we then have to determine a monetary 
value for damages; and if so, will the Officer be held 
responsible for that amount? 


"(2) Also, on claims no. 2 & 4° if we find 
in favor of the plaintiff do we have to determine 
a mcnetary value for dameges? ané if so, do we 
determine the amount which each defendant pays? 


Thomes Pasqua" 


* "Claim 4" was the "pain and suffering" claim referred 
to above as #3, 
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"(Question] I hate to be redundant, but 
we are still confused on one issue. Regarding 
claims #2 and #4. Car we find the following 
verdict, if we so wish? 


"In favor of the plaintiff, but against 
Nassau County only (and not against the Officer). 


Tnomas Pasqua", 

a new trial must be ordered even if this Court's judgment 
notwithstanding the verdict against the defendant Sehlmeyer 
is not sustained, 

It would be manifestiy and grossly unfair to permit 
the verdict in a case such as this, rendered against a 
municipal corporate sites and its employee, to stand 
against an individual alone when it is discovered after the 
verdict that jurisdiction never existed against the corporete 
emplover. It is in reality no different than having 
erroneously instructed a jury that an individual defendant was 
covered by an unlimited insurance policy and that they could 
consider that fact in arriving et a verdict. 


Regardiess of this recent development: in the law, 


the Court had, prior to reading the Supreme Court's opinion 


in the Aldinger case, concluded that it had erred in its 
submission of the case to the jury and should have granted 
defendants' motion for a directed verdict on the ground that 

the proof as to George Haber's contributory negligence being 

@ proximate cause of the accident herein, was overwhelming and 
essentially uncontradicted,and that it barred plaintiff from any 


recovery herein. The jury's contrary conclusion in this cese 
has so snocked the conscience of this Court that it feels 
it cannot under any view of the facts sustain the same. 


re 
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For the moment and for the purpose of this portion 
of the motion, defendant Sehlmeyer's negligence as a proximate 
cause of the accident may be assumed. The sole question then 
is: Was George Haber guilty of negligence which contributed 
to or was a proximate cause of the same accident. The facts 


as to this are clear, 
At approximately 8:30 PM on September 29, 1972 
at a rock concert at the Nassau “»liseum, George Haber ingested 


22 nanagrams per 100 liters of his blood of the hallucinogenic 


drug known as LSD in violation of the New York Penal Law § 220.05 


and thereafter smoked an unspecified number of marijuana 
cigarettes and proceeded to go on 2 "trip" for a period of 
at least four hours. Compound use of drugs in this fashicn 


indisputably potentiates the effects thereof. 


Within three hours after such ingestion, George 
Haber had repeatedly tried to push his way back into the 
concert without a ticket, had lain on his stomach at one of 
the entrances looking at passers-by, had grabbed a 15 year 
old girl on the buttocks and seized another by the arm, had 
initiated a fight with Sgt. Senlmeyer when the latter attempted 
fo stop and question him, had slugged Sgt. Sehlmeyer to the 
ground and wrestled to a point on top of him, had broken loose 
from Sgt. Sehlmeyer and attempted to get away in the defendant's 
police car and had made further attempts to resist arrest and 
engage in fights and struggles with the defendant Sehlmeyer 


(New York State Penal Law §§ 240.25, 205.05, 130.55, 120.20, 
120.00). 


* since revised -- see current §§ 220.03 and 220.09(5). 
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Each and every one of George Haber's violent and 
abnormal actions and acts during the cou:se of the dieadead 
Sehlmeyer's attempt to stop and question him was caused by 
the undeniably negligent, indeed wilful, act of taking LSD 
and smoking"pot') All of his mindless and unreasonable conduct 
and behavior w2s governed and permeated by these acts. 

His mind was, to put it in the vernacular, "spaced ovt" and 


he was, simply stated, completely out of control. 


"o independent observers: "the kid was acting beserk"; 


"He wasn't «. normal person"; he appeared "irrational", "violent" 


and "wild". 

To say under such circunstances and the undisputed 
facts in this case that George Haber's wilful or negligent acts 
of taking drugs did not contribute to or proximately cause 
the result in this case is to indulge in nothing but pure 
fantasy and theory, The fact of the matter is that neither 
George Haber (drug-free) nor any other normal human being 
would have done or attempted to do that which George Haber did 
during the course of the events which concededly occurred 
unless he was (as Haber was) out of his mind. 

It is axiomatic that an individual must be held 
responsible for his own acts. In this case George Haber must 
be held responsible for "spacing" himself "out" and cz ising 
himself to lose control of his mind and actions, conduct and 
behavior. Any other result would be to condone, nay encoureaze, 
individuals in a belief that the law will not hold them 


responsible for their own acts. 
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in People v. Decina, 2 N.Y.2d 133, the Court of 
Appeals held that it was culpable negligence for one subject to 
epileptic attacks to operate a motor vehicle and made the follow- 
ing particularly pertinent observations (2 N.¥.20 st pp, 136, 


140, :158 N.Y.S.2d 558 at pp. 564, 565 (1956)): 


". « . The statute (Section 1053-a of the 
Penal Law) does not require that a defendant must 
deliberately intend to kill a human being, for 
that would be murder. Nor does the statute require 
that he knowingly and consciously follow the 
precise path that leads to death ana destruction. 
it is sufficient, we have said, when his conduct 
manifests a'disregard of the consequences which 
may ensue from the act, and indifference to the 
rights of others. No clearer definition, applicable 
to the hundreds of varying circumstances that may arise, 
can be given. ...: 


* * * 


"To hold otherwise wovld be to say that a man 
may freely indulge himself .n liquor in the same hope 
that it will not affect his driving, and if it later 
develops that ensuing intoxication causes dangerous 
and reckless driving resulting in death, his un- 
consciousness or involuntariness at that time would 
relieve him from prosecution under the statute. His 
awareness of a condition which he knows may produce 
Such consequences as here, and his disregard of the 
consequences, renders him liable for culpable 
negligence, as the courts below have properly held 
(People v. Eckert, 2 N.Y.24 126, decided herewith; 
People v. Kreis, 302 N.Y. 894; Matter of Enos v. 
Macduff, 282 App.Div. 116; State v. Gooze, 14 Nv. 
Super. 277). To have a sudden sleeping spell, 
an unexpected heart or other disabling attack, 
without any prior knowledge cr warning thereof, is 
an altogether different situation (see Matter of 
Jenson v. Fletcher, 277 App. Div. 454, affd. 303 N.Y. 

oo an ere is simply no basis for comparing 
Such cases with the flagrant disregard manifested here." 
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So also in the case at bar, to hold that George 
Haber ‘may freely indulge himself" in LSD and marijuana "in 
the same hope that it will not affect his" conduct, and that 
"if it later develops that ensuing intoxication causes dangerous 
and reckless (acts) resulting in death, his unconsciousness 
or involuntariness at that time would relieve him from" being 
held culpably negligent, would be contrary to the laws of the 
State of New York. 

Similarly, the New York courts have repeatedly held 
a plaintiff to be barred from recovery where “he consciously 
assumed the risk of the harm he ultimately suffered during the 
Figne”: dones v. “ent, 35 A.D.2d 622, G23, 312 H.7.S.24 723; 
730 (3d Dept. 1970); Rupgerio v. Board of Education, 31 A.D.2d 
B84, 298 H.Y.8.26 149 (4th Dept. 1969), aft'd 26 N.¥.2d 849, 
309 N.Y.S.2d 596 (1970); Utica Mut. Ins. Co. v. Amsterdam 
Color Works, 284 App. Div. 376, 131 N.¥.S.2d 782 (lst Dept. 
1954), aff'd 308 N.Y. 816 (1955). 


In the instant case it is true that the decedent 


may not "knowingly and consciously (have) follow(ed) the 


precise path that (led) to death and destruction", but it 

is equally true that "his conduct manifest(ed) a ‘disregard of 
the consequences which (might) ensue from the act (of taking 
drugs), and incifference to the rights of others" (2 N.Y.2¢ 

at p. 139). There is no question but that such act was 
negligent (if not criminally or culpably negligent) and con- 
tributed to or was a proximate cause of the eventual accident 


herein. 
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In addition, although there is no need to consider 
the matter in the light of the foregoing, there is a substantial 


question whether plaintiff proved any negligence, as distin- 


guished from an assault or intentional tort, dn the one hand, 


or justifiable conduct in an emergency on the other, on the 
part of the defendant Schlmeyer. ‘Monday-morning quarterbacking 
may well be permissible in football, but it has no place in 
the law. As the New York Court of Appeals has repeatedly 
said (2 N.Y¥.2d at p. 67): 
“When a defendant is faced with an emergency 
without opportunity for deliberation, thought or 
consideration, the ensuing accident may be within 
the field of noniiability for injury. Neyer v. 
Whisnant, 307 N.Y. 369, 121 N.E,2d 3/2; Prosser on 
Torts {2d ed.], §32, pp. 137-138.” 
Rowland v. Parks, 2 N.Y.2d 64, 67, 156 N.Y.S.2d 834, 836 (1956) ; 
Amaro v. “ity of New York, _._N.¥.24 (June 7, 1976); 
Lowery v. Manhattan Ry. Co., 99 N.Y. 158, 1 N.E. 608 (1885). 
Given all of the foregoing, defendants’ motion for 
judgment notwithstanding the verdict must be, and the same 
hereby is, granted, and judgment should be entered for 


the defendants herein dismissing plaintiff's complaint. 


SO ORDERED. 
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JUDGMENT APPEALED FROM. 
aTeD STATES DISTRICT COURT 
TERN CISTRICT CF WEW YORK 
. 


MAX HABER, as executor of the Goleds J 
Chattels and Credits that were of ee 
George Haber, Deceased, and ' ae 
MAX HABER, individually, if ae *& JUDGMENT 
‘or VG re 
Plaintiff, 


73 C 1408 
- against - 


THE COUNTY OF NASSAU, and 
ROBERT SEHLMEYER, 


Defendants. 


A memorandum and order of Honorable Thomas-C. 
Platt, United States District Judge, having been filed on saptenper‘h 
1976, setcing aside the verdict against the County of Nassau: cand Atay 
missing plaintiff's claims against the County of Nassau ant granting 
the motion of defendants’, County of Nassau and Robert Senteigyats -" 
for judgment notwithstanding the verdict and directing Judgment t bid es 
be entered for the defendants, dismissing the complaint, 7 as” ty 
ORDERED and ADJUDGED that the Verdict again 
the defendant, County of Nassau, is set aisde and that the not ién’ of 
defendants, County of Naasau and Robert Sehimeyer, for judgment: vote 
withstanding the verdict is granted and the complaint is dismissed. 


Dated: Brooklyn, New York 
September /o » 1976 


wictede pea: 


of Deputy 
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NOTICE OF APPEAL. 


MAX HABER, individually, and as 
Executor of the Goode, Chattels and 
Credits which were of G@ORGE HABER, 
Dacenead , 
Platatiff, 
~against- 


THE COUNTY OF MASSA and ROBERT 


Defendants 


PLEASE TAKE WOTICE, that plaintiff, hereby eppeals 
to the United States Court of Appeals for the Second Circuit from 
the judgment entered in this action on the 10th day of September, 
1976, dismissing plaintiff's compleint. 


Dated: New York ,N.f. 
Octeber 5, 1976 Yours, etc., 


SCHNEIDER, KLEINICK & WEITZ 
sachsen. di oe vic aaa’ 


TO: BOWER & GARIMER 
Attorneys fer Defendants 
Office & P. 0. Address 11 Park Place 
415 Madison Avenue Hew York, New York 10007 
New Yerk, New York 10007 


